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ATTORNEYS OF RECORD 


RAWLINS & RAWLINS, 
Luhrs Tower, Phoenix, Arizona. 
THOMAS W. NEALON, 
Phoenix, Arizona. 
WM. E. BROOKS, 
Miami, Arizona. 
Attorneys for Appellant. 
DARNELL, PATTEE and ROBERTSON, 
Consolidated Nat’l. Bank Bldg., 
Tucson, Arizona. 
Attorneys for Appellee. [3*] 


In the United States District Court for the District 
of Arizona 
L-202-Globe 


BASCOM PARKER, 
Plaintiff, 
VS. 


HOVAL A. SMITH and CLEVE W. VAN DYKE, 
Defendants. 
COMPLAINT 


Comes now the above named plaintiff by GRA- 
HAM FOSTER, his attorney, and complaining of 
the above named defendants, alleges: 


*Page numbering appearing at the foot of page of original certified 
Transeript of Record. 
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lee 

That plaintiff is a citizen of the State of Michi- 
gan; that defendants, HOVAL A. SMITH and 
CLEVE W. VAN DYKE, are citizens and resi- 
dents of the State of Arizona; that plaintiff is not 
a citizen or resident of the state of which either of 
the defendants are citizens o1 residents; that the 
amount of the matter in controversy herein between 
plaintiff and defendant exceeds, exclusive of inter- 
est and costs, the sum or value of THREE THOU- 
SAND ($3,000.00) DOLLARS, 


FIRST CAUSE OF ACTION 


IT. 

That heretofore and on or about the 30th day of 
October, 1917, defendants for value received exe- 
euted and delivered to plaintiff their certain Prom- 
issory Note in writing, dated on that day, whereby 
they promised to pay to plaintiff the sum of FIVE 
THOUSAND ($5,000.00) DOLLARS on or before 
the 30th day of December, 1918, at the St. Ansgar 
Bank of Brush, Lubiens & Annis, at its office in St. 
Ansgar, Iowa, with interest thereon at the rate of 
Six per cent (6%) per annum from the date of said 
note, [4] and at the rate of seven per cent (7%) 
per annum from the date of maturity of said note, 
and a reasonable attorney’s feet, should suit be 
brought thereon; that plaintiff is the owner and 
holder of said note. 
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ILI. 
That the following is a copy of said Promissory 
Note: 
$5,000.00 Chicago, Illinois, October 30, 1917. 

On or before December 30, 1918, for value 
received, I or we, jointly and severally promise 
to pay to the order of BASCOM PARKER, at 
THE ST. ANSGAR BANK OF BRUSH, LU- 
BIENS & ANNIS, at its office in St. Ansgar, 
Iowa, FIVE THOUSAND DOLLARS, with 
interest from date at Six per cent per annum, 
payable annually. 

It is agreed, and consent is hereby given, that 
if sued, a reasonable attorney’s fee may be 
recovered. Note or interest not paid when due, 
to bear interest at 7 per cent per annum from 
maturity. 

The makers and endorsers hereof jointly and 
severally waive demand, notice of non-payment 
and protest of this note. 

No. 23716 (SGD) HOVAL A. SMITH 

P. O. Miami, Ariz. CLEVE W. VAN DYKE 
and Chicago 

ENDORSED: April 14th, 1927, paid 


hereon by check, $500.00 
June 13th, 1927, paid hereon by 
check, 200.00 
Ne. 


That a reasonable attorney’s fee for bringing this 
suit against defendants upon said Promissory Note 
is ONE THOUSAND ($1,000.00) DOLLARS. 
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VV. 

That there became due and owing plaintiff by 
defendants thereon, the sum of FIVE THOUSAND 
($5,000.00) DOLLARS, with interest at the rate of 
six per cent (6%) per annum from the 30th day 
of October, 1917, to the 30th day of December, 
1918, and at the rate of seven per cent (7%) per 
annum thereafter; that payment thereof has been 
duly demanded; that no part thereof has been paid, 
except the sum of FIVE HUNDRED ($500.00) 
DOLLARS on April 14, 1927, and the further 
sum of FIVE HUNDRED ($500.00) [5] DOL- 
LARS on June 18, 1927, leaving a balance due plain- 
tiff by defendants as of the 30th day of December, 
1930, of EIGHT THOUSAND FIVE HUNDRED 
AND FIFTY ($8,550.00) DOLLARS, besides an 
attorney’s fee of ONE THOUSAND ($1,000.00) 
DOLLARS. 


SECOND CAUSE OF ACTION 


VI. 

That heretofore and on or about the 30th day of 
October, 1917, defendants for value received exe- 
cuted and delivered to plaintiff their certain Prom- 
issory note in writing, dated on that day whereby 
they promised to pay the plaintiff the sum of FIVE 
THOUSAND ($5,000.00) DOLLARS, on or before 
the 30th day of June, 1919, at the St. Ansgar Bank 
of Brush, Lubiens & Annis, at its office in St. 
Ansgar, Lowa, with interest from said date at the 
rate of six per cent (6%) per annum, and at the 


vs. Bascom Parker 5 


rate of seven per cent (7%) per annum from the 
date of maturity of said note, and a reasonable 
attorney’s fee should suit be brought thereon; that 
plaintiff is the owner and holder of said note. 


VII. 
That the following 1s a copy of said Promissory 
Note: 
$5,000.00 Chicago, Illinois, Oct. 30, 1917. 

On or before June 30, 1919, for value re- 
ceived, 1 or we, jointly and severally promise 
to pay to the order of BASCOM PARKER at 
THE ST. ANSGAR BANK OF BRUSH, LU- 
BIENS & ANNIS, at its office in St. Ansgar, 
Towa, FIVE THOUSAND DOLLARS, with 
interest from date at six per cent per annum, 
payable annually. 

It is agreed, and consent is hereby given, 
that if sued, a reasonable attorney’s fee may be 
recovered. Note or interest not paid when due, 
to bear interest at 7 per cent per annum from 
maturity. 

The makers and endorsers hereof jointly and 
severally waive demand, notice of non-pay- 
ment and protest of this note. 

No. 5793 (SGD) HOVAL A. SMITH 
P. O. Bisbee, Ariz. 
Miami, Arizona CLEVE W. VAN DYKE 
ENDORSED: May 21st, 1927, paid 
hereon by check, $500.00 
July 20th, 1927, by check, 000.00 


[6] 
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VaiLT, 

That a reasonable attorney’s fee for the bringing 
of this suit against defendants upon said Promis- 
sory Note is ONE THOUSAND ($1,000.00) DOL- 
LARS. 

EXS: 

That there became due and owing plaintiff by de- 
fendants thereon, the sum of FIVE THOUSAND 
($5,000.00) DOLLARS, with interest thereon at the 
rate of six per cent (6%) per annum from the 
30th day of October, 1917, to the 30th day of June, 
1919, and at the rate of seven per cent (7%) per 
annum from the 30th day of June, 1919; that pay- 
ment thereon has been duly demanded; that no part 
thereof has been paid, except the sum of FIVE 
HUNDRED ($500.00) DOLLARS, paid by defend- 
ants on or about the 21st day of May, 1927, and 
the further sum of FIVE HUNDRED ($500.00) 
DOLLARS, paid by defendants on or about the 
20th day of July, 1927, leaving a balance due 
plaintiff by defendants as of the 30th day of De- 
cember, 19380, of EIGHT THOUSAND FIVE 
HUNDRED AND TWENTY FIVE ($8,525.00) 
DOLLARS, besides an attorney’s fee of ONE 
THOUSAND ($1,000.00) DOLLARS. 

WHEREFORE, plaintiff pravs Judgment 
against defendants for the sum of NINE THOU- 
SAND FIVE HUNDRED AND FIFTY 
($9,550.00) DOLLARS, with interest at the rate of 
seven per cent (7%) per annum from the 30th day 
of December, 1918, upon the first cause of action, 
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and the further sum of NINE THOUSAND FIVE 
HUNDRED TWENTY FIVE ($9,525.00) DOL- 
LARS, with interest thereon at the rate of seven 
per cent per annum from the 30th day of Decem- 
ber, 1930, upon the second cause of action as here- 
tofore set forth, besides his costs in this cause 
incurred. 
GRAHAM FOSTER 
Attorney for Plaintiff. 


| Endorsed]: Filed Jan 21 1931 [7] 


[Title of Court and Cause. ] 
DEMURRER 


Come now the defendants in the above entitled 
cause, and demur to plaintiff’s First Cause of 
Action therein upon the following grounds: 


[. 

Because it appears on the face of the said cause 
of action that the plaintiff’s claim or demand is 
barred by the statute of limitations, in that, 1t ap- 
pears that the supposed cause of action did not 
accrue to the said plaintiff at any time within 
four (4) years before the commencement of this 
action, and, for that reason, the said first cause 
of action does not state facts sufficient to constitute 
a cause of action against these defendants. 


IT. 
Because it appears from said First Cause of 
Action in said complaint that if plaintiff ever 
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had a cause of action on account of the facts stated 
in the said First Cause of Action, that the same 
is barred by the four (4) year statute of limita- 
tions, in that, said action is based upon an instru- 
ment, in writing, executed without the State of 
Arizona, as provided by Subdivision 38, Section 
2061, Revised Code of Arizona, 1928. [8] 


SECOND CAUSE OF ACTION 
Come now the defendants in the above entitled 
cause, and demur to plaintiff’s Second Cause of 
Action therein, upon the following grounds: 


i. 

Because it appears on the face of the said cause 
of action that the plaintiff’s claim or demand is 
barred by the statute of limitations, in that, it 
appears that the supposed cause of action did not 
accrue to the said plaintiff at any time within four 
(4) years before the commencement of this action, 
and, for that reason, the said second cause of 
action does not state facts sufficient to constitute 
a cause of action against these defendants. 


eT: 

Because it appears from said Second Cause of 
Action in said complaint that if plaintiff ever had 
a cause of action on account of the facts stated 
in the said Second Cause of Action, that the same 
is barred by the four (4) year statute of limitations, 
in that, said action is based upon an instrument, 
in writing, executed without the State of Arizona, 
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as provided by Subdivision 3, Section 2061, Re- 
vised Code of Arizona, 1928. 
WHEREFORE, defendants pray that said de- 

murreis be sustained. 

CHARLES L. RAWLINS 

GEO. H. RAWLINS 

W. HE. BROOKS 

Attorneys for Defendants 
Globe, Arizona. 


I hereby certify that in my opinion the foregoing 
demurrers are well-founded in point of law, and are 
not interposed for delay. 

CHARLES L. RAWLINS 
Attorney for Defendants. 
Globe, Arizona. 


[Endorsed]: Filed Mar 7 1931. [9] 


[Title of Court. ] 
November 1930 Term At Tueson 


MINUTE ENTRY OF APRIL 27, 1931 
(Globe General Minutes) 


Honorable Albert M. Sames, United States District 
Judge, Presiding. 
[Title of Cause. ] 
ORDER SUSTAINING DEMURRER. 
Defendants’ Demurrer to Plaintiff’s Complaint 


having heretofore been argued, submitted and by the 
Court taken under advisement, and the Court hav- 
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ing duly considered the same, and being fully ad- 
vised in the premises, 

IT IS ORDERED that said Defendants’ De- 
murrer to Plaintiff’s Complaint be, and the same 
is hereby sustained, and that an exception be en- 
tered on behalf of the Plaintiff. 

IT IS FURTHER ORDERED that the Plain- 
tiff be allowed twenty days from this date within 
which to amend his Complaint. [10] 


[Title of Court and Cause. | 
SECOND AMENDED COMPLAINT 


Comes now the above named plaintiff, by GRA- 
HAM FOSTER, his attorney, and complaining of 
the above named defendants, alleges: 


FIRST CAUSE OF ACTION 


J. 

That plaintiff is a citizen of the State of Michi- 
gan; that defendants, HOVAL A. SMITH and 
CLEVE W. VAN DYKE, are citizens and resi- 
dents of the State of Arizona; that plaintiff is not 
a citizen or resident of the state of which either 
of the defendants are citizens or residents; that 
the amount of the matter in controversy herein 
between plaintiff and defendants exceeds, exclusive 
of interest and costs, the sum or value of THREE 
THOUSAND ($3,000.00) DOLLARS. 
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II. 

That heretofore and on or about the 30th day 
of October, 1917, defendants for value received 
executed and delivered to plaintiff at Chicago, 
State of Illinois, their [11] certain promissory Note 
in writing, dated on that day at Chicago, Illinois, 
whereby they promised to pay to plaintiff the sum 
of FIVE THOUSAND ($5,000.00) DOLLARS on 
or before the 30th day of December, 1918, at the 
St. Ansgar Bank of Brush, Lubiens & Annis, at its 
office in St. Ansgar, Iowa, with interest thereon 
at the rate of six per cent (6%) per annum from 
the date of said note, and at the rate of seven per 
cent (7%) per annum from the date of maturity of 
said note if not paid when due, and a reasonable 
attorney’s fee, should suit be brought thereon. 


ane 
That the following is a copy of the said Promis- 
sory Note: 

$9,000.00 Chicago, Illinois, October 30, 1917. 
On or before December 30, 1918, for value 
received, I or we, jointly and severally prom- 
is to pay to the order of BASCOM PARKER, 
at THI St. ANSGAR BANK OF BRUSH, 
LUBIENS & ANNIS, at its office in St. Ans- 
gar, Iowa, FIVE THOUSAND DOLLARS, 
with interest from date at Six per cent per 

annum, payable annually. 
It is agreed, and consent is hereby given, 
that if sued, a reasonable attorney’s fee may 
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be recovered. Note or interest not paid when 
due, to bear interest at 7 per cent per annum 
from maturity. 

The makers and endorsers hereof jointly and 
severally waive demand, notice of non-payment 
and protest of this note. 

No. 23716 (SGD) HOVAL A. SMITH 

P. O. Miami, Ariz. CLEVE W. VAN DYKE 
and Chicago 

ENDORSED: April 14th, 1927, paid 


hereon by check $500.00 
June 13th, 1927, paid hereon by 
check, $500.00 
[12] 
IV. 


That thereafter and on or about the Ist day 


of January, 1927, the defendant, CLEVE W. VAN 


DYIKEH, acknowledged the justness of the claim of 


the plaintiff upon said Promissory Note in a writ- 
ing signed by him. 


ve 


That the following is a copy of said writing re- 


ferred to in the preceding paragraph: 


January 1, 1927 

Mr. Hoval A. Smith 
Care Senator Ralph H. Cameron, 
Senate Office Building, 
Washington, D. C. 
My dear Hoval: 

Mr. Bascom Parker, of Niles, Michigan, ar- 
rived in Miami a few days ago asking the set- 
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tlement of two notes of $5,000 each, given to 
him Chicago August 30, 1917, in payment for 
his stock in the Calhoun Timber Company. 
You will recall this deal. 

This stock was purchased for the remaining 
stockholders of the company at the request of 
Mr. H. C. Olcott, acting for the trustees of 
the bondholders of the Calhoun Timber Com- 
pany. The amount to be paid for this stock was 
$50,000; $25,000 of which was to be in Cal- 
houn Timber Company bonds which were owned 
by the Calhoun Timber Company and $10,000 
in cash, and $15,000 in three $5,000 notes. These 
notes were to be the joint obligation of your- 
self, Mr. Lubiens and myself. The cash paid 
to Mr. Parker was a check against the $100,000 
fund in the St. Ansgar Bank which we had 
borrowed from Thomas I’. Cole, of New York. 
These notes were to have been paid when due. 
One of them came due in the following June 
and was sent out to me to Miami for collection. 
I paid this note. The two other notes have never 
been paid and form the basis of a demand on 
the part of Mr. Parker for payment at this 
time. 

Lhe stock was delivered and was transferred 
on the books of the company. One third of the 
stock was delivered to yourself, one third to 
Rk. C. Lubiens, and one third to myself. After 
the company became defunct the $100,000 owed 
to Thomas F. Cole became due and as you know 
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I have paid this sum, so that puts me now in 
the [13] position of having paid $15,000 or the 
$25,000 that was owing to Mr. Parker. After 
the first note was paid the other two notes 
were taken over by the St. Ansgar Bank, 
through Lubiens. Later on one of them was 
sent to me for collection by the St. Ansgar 
Bank. I refused to pay the same at the time 
because I had already paid the share due from 
me and later I paid a further sum of $10,000 
which was the original cash paid to Mr. Parker. 

The notes were returned to the St. Ansgar 
Bank from the Gila Valley Bank of Miami, 
the bank to whom they were sent for collection. 
The refusal was based upon the grounds that 
I did not owe the money, that the stock had 
been turned over to Mr. Lubiens and that 
he owed the money for the amount due, as I 
had paid by share in full. 

Later on there were some differences between 
the St. Ansgar Bank on this Calhoun Timber 
Company matter and yourself and myself. Mr. 
Lubiens, who was the treasurer of the com- 
pany, and who was mutually trusted by us at 
the time, and gathered together a lot of notes 
which he had placed in the bank and which had 
been signed by us at various times, and for 
which he had received no consideration and 
for which the Calhoun Timber Company had 
received no consideration. In my opinion at the 
time this matter was brougth to my attention 


vs. Bascom Parker 15 


by you and by Mr. Salisbury, the whole matter 
was a fraud and that the bank could not hold 
me for any amount. 

Time went on and at your insistence an agree- 
ment was reached between ourselves and the 
St. Ansgar Bank. In order to avoid ltigation 
we agreed to a settlement between the bank 
and ourselves with the understanding that all 
notes and obligations were to be included with- 
in this settlement. No notice has ever been 
received by me from the Bank of St. Ansgar 
or Mr. Lubiens that they had not taken up 
these notes when they were refused payment by 
me for the cause stated above. I was under 
the impression that Mr. Lubiens and _ bank, 
having been notified by me that it was their 
obligation, had assumed these notes and that 
they were still held by them and was part of 
the consideration upon which our settlement 
was based. What was my surprise to learn the 
other day upon the arrival of Mr. Parker 
that the bank, instead of including these notes 
in our settlement as I presumed was being done, 
had returned the notes to Mr. Parker unpaid. 
And now Mr. Parker has presented these notes 
to me for payment. 

Now Hoval, I have tried to be patient in this 
matter, | have tried to be fait; I have as- 
suined more than my share of the obligation 
of this disasterous enterprise. I have carried 
the load for you; I have carried the load for 
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the bank and had paid out practically all the 
cash money that has been paid out since the 
final crash of the company. I have secured 
not one nickel or one dime [14] in salvage from 
the company and I have gone so far as to pay 
the $100,000 to Mr. Cole which was a joint ob- 
ligation of yourself, the bank and myself. 

I presumed the bank was trying to adjust 
this thing fairly and on a basis of equity and 
trying to clear up a nasty mess. When Mr. 
Parker arrived I explained to him fully what 
my relationship to the bank was on these mat- 
ters. I told him that we now have due and pay- 
able a note to them of $10,000. He has notified 
me that we must not make this payment to 
the bank until bis matter is adjusted. 

Tam writing you to inform you of the situa- 
tion. I request now that you feel obliged to 
My. Parker to fulfill my statement to him 
that we will not pay this note to the Bank of 
st. Ansgar until the matter is adjusted, in 
other words I request that you, upon your 
return to Arizona, stop at St. Ansgar, see 
Mr. Salisbury and present this matter to him. 
Mi. Parker would have levied upon this pay- 
ment that we were about to make to the bank 
of St. Ansgar had I not stipulated to him 
as stated above. I suggest that you now have 
a definite understanding with Mr. Salisbury in 
reference to this matter. I expect them to treat 
Mr. Parker as fairly as I have treated them. 
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Our agreement with Mr. Parker was definite. 
Our arrangement among ourselves was well 
understood and Mr. Parker is only asking for 
his rights and what is legitimate. The fact 
of the matter is I am very much surprised 
indeed at the action taken by the bank in this 
matter, especially after the settlement that has 
been made between them and us. We were try- 
ing to seek a way out of our difficulties and 
the way out unloaded over a quarter of a mil- 
lon dollars of obligations upon myself, which, 
while it is unfair, was arranged in order to 
avoid troublesome litigation and a long period 
of contest and fighting. As you know, we dis- 
cussed the matter and we decided that it would 
take a large sum of money and a long time to 
work out this litigation. My health was poor, 
your affairs were involved, times were hard 
and we felt that we might better make an 
amicable settlement rather than seek our dues 
in the court. It may be that Mr. Salisbury 
does not know about this situation, and if he 
does not, you should apprise him of it and 

clarify it as soon as possible. 

With kindest personal regards, I am 
Yours very truly 
CLEVE W. VAN DYKE 
[15] 
VI. 

That the notes referred to in the first paragraph 
of said writing are the notes set forth in this See- 
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ond Amended Complaint; the one being set forth 
in the first cause of action herein and the other 
being set forth in the second cause of action. That 
the date August 30, 1917, in said writing was a 
typographical error and should have been October 
30, 1917. That the said defendant, CLEVE W. 
VAN DYKE, referred to and intended to refer 
to the notes as set forth in this Second Amended 
Complaint. 
VIL. 

That at said time both of said defendants were 
without the limits of the State of Arizona; that the 
derendant, HOVAL A. SMITH, was without the 
limits of said state for all of said year; that the 
defendant, CLEVE W. VAN DYKE, was without 
the limits of said state during said year until ap- 
proximately September 15, 1927; that he was with- 
out the limits of said state for more than nine 
months during said year; that he was without 
the limits of said state for more than six months 
during the year 1928, and for more than four 
months during the year 1930 prior to August Ist 
of said year. 

Neier: 

That thereafter and on or about the 14th day 
of April, 1927, the defendants paid to plaintiff 
the sum of FIVE HUNDRED ($500.00) DOL- 
LARS, on account of said Promissory Note; that 
thereafter and on or about the 13th day of June, 
1927, defendants paid plaintiff the further sum 
of FIVE HUNDRED ($500.00) DOLLARS, on 
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account of said Promissory Note; that [16] said 
payments were made to plaintiff in the State of 
Michigan. 
TeX 

That plaintiff is the owner and holder of said 
note; that no part thereof has been paid except 
the above sums set forth; that One Thousand ($1,- 
000.00) Dollars is a reasonable attorney’s fee for 
bringing suit on said note; that by reason of the 
aforesaid, there become due and owing by de- 
fendants to the plaintiff, the sum of Five Thou- 
sand ($#5,000.000) Dollars, with interest thereon 
at the rate of six per cent (6%) per annum, from 
the 30th day of October, 1917, to the 30th day of 
December, 1918, and at the rate of Seven per cent 
(7%) per annum thereafter, besides the sum of 
One Thousand ($1,000.00) Dollars as an attorney’s 
fee as aforesaid; that no part thereof has been 
paid except the two payments of Five Hundred 
($500.00) Dollars each, leaving a balance due plain- 
tiff by defendants as of the 30th day of December 
1930 of Nine Thousand Five Hundred Fifty (9$9,- 
900.00) Dollars. 


SECOND CAUSE OF ACTION 


I. 

Plaintiff repeats and re-alleges each and every 
allegation set forth in paragraph No. I of the First 
Cause of Action to the same force and effect as 
if set forth herein verbatim. [17] 
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TI. 

That heretofore and on or about the 30th day of 
October, 1917, defendants, for value received, exe- 
cuted and delivered to plaintiff at Chicago, State of 
Iilnois, their certain Promissory Note in writing, 
dated on that day at Chicago, Ulinois, whereby they 
promised to pay to plaintiff the sum of Five 
Thousand ($5,000.00) Dollars on or before the 
380th day of January, 1919, at the St. Ansgar Bank 
of Brush, Lubiens & Annis, at its office at St. Ans- 
ear, Lowa, with interest from said date at the rate 
of six per cent (6%) per annum until maturity 
and at the rate of seven per cent (7%) per annum 
from the date of maturity of said note, if not paid 
when due, and a reasonable attorney’s fee should 
suit be brought thereon. 


IIL. 
That the following is a copy of said Promissory 
Note: 
$5,000.00 Chicago, Illinois, Oct. 30, 1917 

On or before June 30, 1919, for value re- 
ceived, I or we, jointly and severally promise 
to pay to the order of Bascom Parker at The 
St. Ansgar Bank of Brush, Lubiens & Annis, 
at its office in St. Ansgar, Lowa, Five Thou- 
sand Dollars, with interest from date at six 
per cent per annum, payable annually. 

It is agreed, and consent is hereby given, 
that if sued, a reasonable attorney’s fee may 
be recovered. Note or interest not paid when 
due, to bear interest at 7 per cent per annum 
from maturity. 
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The makers and endorsers hereof jointly and 
severally waive demand, notice of non-payment. 
and protest of this note. 

(Sgd) HOVAL A. SMITH 
CLEVE W. VAN DYKE 
No. 5793 
P. O. Bisbee, Ariz. 
Miami, Arizona. 


[ Endorsed]: May 21st, 1927, paid hereon 


by check, $500.00 
July 20th, 1927, by check, 500.00 
[18] 

ry. 


The plaintiff repeats and re-alleges each and 
every allegation set forth in No. IV. of the First 
Cause of Action to the same force and effect as if 
set forth herein verbatim. 


V. 

Plaintiff repeats and re-alleges each and every 
allegation set forth in paragraphs No. V. and VI. 
of the First Cause of Action to the same force 
and effect as if set forth herein verbatim. 


VI. 

Plaintiff repeats and re-alleges each and every 
allegation set forth in paragraph No. VII of the 
First Cause of Action to the same force and effect 
as if set forth herein verbatim. 


Vale. 
That thereafter and on or about the 21st day 
of May, 1927, the defendants paid to plaintiff the 
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sum of Five Hundred ($500.00) Dollars, on ac- 
count of said Promissory Note; that thereafter and 
on or about the 20th day of July, 1927, the de- 
fendants paid plaintiff the further sum of Five 
Hundred ($500.00) Dollars, on account of said 
Promissory Note. 


VIII. 

That plaintiff is the owner and holder of said 
note; that no part thereof has been paid except 
the sums above set forth; that One Thousand ($1,- 
000.00) Dollars, is a reasonable fee for bringing 
suit on said note; that by reason of [19] the afore- 
said, there became due and owing, by defendants to 
plaintiff, the sum of Five Thousand ($5,000.00) 
Dollars, with interest thereon at the rate of six 
per cent (6%) per annum from the 30th day of 
October, 1917, to the 30th day of June, 1919, and 
at the rate of seven per cent (7%) per annum 
thereafter, besides the sum of One Thousand ($1,- 
000.000) Dollars as an attorney’s fee as aforesaid; 
that no part thereof has been paid except the two 
payments of Five Hundred ($500.00) Dollars each, 
leaving a balance due plaintiff by defendants, as 
of the 30th day of December, 1930, of Nine Thou- 
sand Five Hundred Twenty-five ($9,525.00) Dol- 
lars. 

WHEREFORE, plaintiff prays judgment against 
defendants for the sum of Nine Thousand Five 
Hundred Fifty ($9,550.00) Dollars, besides inter- 
est, on ive Thousand ($5,000.00) Dollars, at the 
rate of seven per cent (7%) per annum from the 
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30th day of December, 1930, to the entry of Judg- 
ment herein as set forth in the First Cause of Ac- 
tion; and for the sum of Nine Thousand Five Hun- 
dred Twenty Five (#9,525.00) Dollars, with interest 
on Five Thousand ($5,000.00) Dollars, at the rate 
of seven per cent (7%) per annum from the 30th 
day of December, 1930, to the date of the entry of 
Judgment hereim as set forth in the Second Cause 
of Action; besides his costs in this cause incurred, 
and for interest upon said Judgment at the rate of 
seven per cent (7%) per annum until paid. 
GRAHAM FOSTER 
Attorney for Plaintiff. [20] 
[ Endorsed]: Due and timely service of copy of 
the Second Amended Complaint is hereby admitted 
this 25 day of August, 1931. 
CHAS. L. RAWLINS 
Attorney for Defendants. 


[ Kndorsed]: Filed Aug. 26, 1931. 


[Endorsed]: Pltf’s. Exhibit No. 6, (Notes set 
out on pages 2 and 8) Admitted and filed Jun 2, 
1933. 

J. LEE BAKER, Clerk. [21] 


[Title of Court and Cause. ] 


DEMURRER TO FIRST AND SECOND CAUSE 
OF ACTION OF PLAINTIFF’S SECOND 
AMENDED COMPLAINT. 


Come now the defendants in the above entitled 
action, and without waiving their rights under their 
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motion to strike plaintiff’s Second Amended Com- 
plaint, demur to plaintiff’s First Cause of Action 
of the Second Amended Complaint filed herein, 
upon the following grounds: 


le 
That the said First Cause of Action does not 


state facts sufficient to constitute a cause of action. 


against the said defendants, or either of them. 


JOU. 

Because it appears on the face of said First 
Cause of Action that the plaintiff’s claim or de- 
mand is barred by the statute of limitations of this 
State, to-wit: The provisions of Section 2061, Sub- 
Division 38, Arizona Civil Code, 1928; in that, it 
appears that the alleged cause of action did not ac- 
crue to the said plaintiff at any time within four 
years before the commencement of this action, and, 
for that reason, the said first Cause of Action does 
not state facts sufficient to constitute a cause of 
action against these defendants. [22] 


DE 
Because it appears from said First Cause of Ac- 
tion in said Second Amended Complaint, that if 
plaintiff ever had a cause of action on account of 
the facts stated in the said First Cause of Action, 
that the same is barred by the provisions of Sec- 
tion 2061, Sub-Division 3, Arizona Civil Code, 1928 ; 


in that, said action is based upon an instrument in 


writing executed without the State of Arizona, and 
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said action was not commenced and prosecuted 
upon said instrument within four years after the 
eause of action accrued thereon, as required by the 
provisions of said Section 2061, Sub-Division 3 
thereof. 

SECOND CAUSE OF ACTION 


Come now the defendants in the above entitled 
action, and demur to plaintiff’s Second Cause of 
Action of the Second Amended Complaint filed 
herein, upon the following grounds: 


I, 
That the said Second Cause of Aetion does not 
state facts sufficient to constitute a cause of action 
against the said defendants, or either of them. 


ale: 

Because it appears on the face of said Second 
Cause of Action that the plaintiff’s claim or demand 
1s barred by the statute of limitations of this State, 
to-wit: The provisions of Section 2061, Sub-Di- 
vision 38, Arizona Civil Code, 1928; in that, it ap- 
pears that the alleged cause of action did not accrue 
to the said plaintiff at any time within four years 
before the commencement of this action, and, for 
that reason, the said Second Cause of Action does 
not state facts sufficient to constitute a cause of 
action against these defendants. 


TU. 
Because it appears from said Second Cause of 
Action in said Second Amended Complaint, that 


2 
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if plaintiff ever had a [23] cause of action on ac- 
count of the facts stated in the said Second Cause 
of Action, that the same is barred by the provisions 
of Section 2061, Sub-Division 3, Arizona Civil 
Code, 1928; in that, said action is based upon an 
instrument in writing executed without the State 
of Arizona, and said action was not commenced 
and prosecuted upon said instrument within four 
years after the cause of action accrued thereon, as 
required by the provisions of said Section 2061, 
Sub-Division 3 thereof. 

WHEREFORE, defendants pray that said de- 
murrers be sustained, and that said action be dis- 
missed. 

CHARLES L. RAWLINS 

W. E. BROOKS 

GEO. H. RAWLINS 
Attorneys for Defendants. 

I hereby certify that, in my opinion, the fore- 
going Demurrers are well-founded in point of law, 
and are not interposed for delay. 

CHARLES L. RAWLINS 
Attorney for Defendants. 


[Endorsed]: Service of a copy of the within De- 
murrer accepted this 28 day of August, A. D., 1931. 
GRAHAM FOSTER 
Attorney for Plaintiff. 


[Endorsed]: Filed Aug. 31, 1931. [24] 
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[Title of Court. ] 
May 1932 Term At Tueson 


MINUTE ENTRY OF JUNE 17, 1932 
(Globe General Minutes) 


Honorable Albert M. Sames, United States District 
Judge, presiding. 


[Title of Cause. | 
RULING ON DEMURRER. 


Defendants’ Demurrer to the Second Amended 
Complaint having heretofore been argued, sub- 
initted and by the Court taken under advisement, 
and the Court having duly considered the same, and 
being fully advised in the premises, 

IT IS ORDERED that said Demurrer to the 
Second Amended Complaint be, and the same is 
hereby sustained as to the defendant, Hoval A. 
Smith, and overruled as to the defendant, Cleve 
W. Van Dyke, and that exceptions be entered on 
behalf of the plaintiff and the defendant Cleve W. 
Van Dyke. [25] 


[Title of Court and Cause. | 
MEMORANDUM RULING. 
GRAHAM FOSTER, Esq., Attorneys for Plaintiff; 
CHARLES L. RAWLINS, Esq., W. E. BROOKS, 
Esq., and GEORGE H. RAWLINS, Esq., At- 
torneys for Defendants. 


The complaint filed January 21, 1931 shows that 
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defendants, citizens of Arizona, executed two 
promissory notes dated at Chicago, Hlinois, October 
30, 1917, in the principal sum of $5,000.00 each, pay- 
able to plaintiff, a citizen of Michigan, at St. Ans- 
gar Bank of Brush, Lubiens & Annis, at St. Ans- 
gar, Lowa; that one of said notes became due and 
payable on December 30, 1918 on which two pay- 
ments by check of $500.00 each, made April 14, 
1927 and June 13, 1927 are endorsed thereon, and 
that the other note became due and payable June 
30, 1919, on which two payments by check of $500.00 
each, made May 21, 1927 and July 20, 1927, are en- 
dorsed thereon. The amended complaint sets forth 
a copy of a lengthly letter of date January 1, 1927 
written by defendant Van Dyke to defendant Smith 
at Washington, D. C., and alleged to be an acknowl- 
edgment of the justness of plaintiff’s claim against 
said defendants on said notes. Absence of the de- 
fendants from Arizona (at intervals) since the date 
of said letter is also alleged. A demurrer to the 
complaint based on the four year statute of limita- 
tions of Arizona on written instruments executed 
without the state, has been interposed. 

Generally in respect to the limitation of actions 
the law [26] of the forum governs. 37 Corpus Juris, 
p. 729; 12 Corpus Juris, p. 447. 

State statutes of limitation are controlling on the 
Federal Courts in actions at law instituted in such 
courts, and the Federal Courts follow the construc- 
tion given by the highest court of the state to such 
statutes, such statutes being regarded as ‘‘laws of 
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the several states’’, which must be regarded as rules 
of decisions in trials at law within the meaning of 
Title 28 U. 8. C. A., Section 725 (R. S. 721). Note 
111 Title 28, Sec. 725 for list of cases. 

Sec. 2061 Revised Code of Arizona, 1928, provides 
as follows: 


‘There shall be commenced and prosecuted 
within four years after the cause of action shall 
have accrued and not afterwards the following 
actions: Xx x 3 x X upon an instrument in writ- 
ing executed without the state.’’ 


The notes matured and the causes of action 
thereon accrued December 30, 1918 and June 30, 
1919, respectively. Action was not commenced 1n 
this court until after the expiration of more than 
eleven years after the notes became due. Subdi- 
vision 3 of said Section 2061 is a bar to action on 
the notes in the Arizona courts, state and federal, 
unless the payments thereon, as alleged, or the let- 
ter of date January 1, 1927, served to revise the 
causes of action on the notes, or to set the statutes 
of limitations running anew. 

The notes are expressly payable in Iowa and the 
causes of action thereon accrued there. Where a 
note is executed in one state and made payable in 
another, the general rule is that it 1s governed as to 
its nature, validity, interpretation and effect by the 
laws of the state in which it is payable without re- 
gard to the place where it was written, signed or 
dated, it being presumed that the parties contracted 
with reference to that place. 8 Corpus Juris, 92; 
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Joffe v. Bonn, 14 Fed. (2d), 50; Abt v. American 
Trust and Savings Bank, 42 N. E. 856 (Ill.), 50 
Am. State Reports, 175 (drafts drawn in Illinois 
on a New York bank are payable there.) 

Section 11018, Code of Iowa, 1927, provides as 
follows: 


‘“Causes of action founded on contract are re- 
vived by an admission in writing, signed by the 
party to be charged that the debt is unpaid, or 
by a like new promise to pay the same.’’ [27] 


Under the Iowa statute the common-law rule by 
which the partial payment of a claim operated to 
set the period of limitation running anew has been 
abrogated. Kleis v. McGrath, 103 N. W. 371; Hen- 
‘neman v. Tabor, 200 N. W. 218. (Payment of 
interest). The payments endorsed on the notes were 
ineffectual to arrest the running of the statute. 

It therefore remains to determine the effect, if 
any, of the letter alleged to have been written by Mr. 
Van Dyke to Mr. Smith on January 1, 1927, the 
pertinent portions of which are quoted as follows: 

‘“Mr. Bascom Parker of Niles, Michigan, ar- 
rived in Miami a few days ago asking settle- 
ment of the two notes of $5,000.00 each, given 
to him at Chicago, August 30, 1917, in payment 
of his stock in the Calhoun Timber Company”’’ 
x x x x — ($50,000.00; $25,000.00 in bonds of 
the company, $10,000.00 in cash and $15,000.00 
in three $5,000.00 notes) — ‘*These notes were 
to be the joint obligation of yourself, Mr. Lu- 
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biens and myself”’ x x x x — ‘*‘These notes were 
to have been paid when due. One of the notes 
became due in the following June and was sent 
out to me to Miami for collection. I paid this 
note. The two other notes have never been paid 
and form the basis of a demand on the part of 
Mr. Parker for payment at this time’’ x x x x— 
‘‘After the first note was paid, the other two 
notes were taken over by the St. Ansgar Bank, 
through Lubiens. Later on one of them was sent 
over to me for collection by the St. Ansgar 
Bank. I refused to pay the same at the time 
because I had already paid the share due from 
me, and later I paid a further sum of $10,000.00 
which was the original cash paid to Mr. Parker. 
The notes were returned to the St. Ansgar Bank 
from the Valley Bank of Miami, the bank to 
whom they were sent for collection. This refusal 
was based on the grounds that I did not owe the 
money, that the stock had been turned over to 
Mr. Lubiens and that he owed the money for the 
amount due as I had paid my share in full” 
x x x x (Here follows a recital of some differ- 
ences between the bank and the defendants, and 
of transactions of the bank concerning various 
notes stened by the defendants, which, in the 
opinion of the writer,—‘‘the whole matter was 
a fraud and that the bank could not hold me for 
the amount’’ x x x — (Here follows a recital 
of a settlement with the bank in which all of the 
notes were to be included in the same and as- 
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sumed by the bank). x x x x — ‘‘What was 
my surprise to learn x x x x that the bank in- 
stead of including these notes in our settlement 
as I presumed was being done, had returned the 
notes to Mr. Parker unpaid”’ x x x x — (Here 
follows a recital that the writer had assumed 
more than his share of the enterprise and had 
carried the load for Smith and the bank and 
had paid out all of the cash and presumed that 
the bank was trying to adjust the thing fairly.) 
—‘‘When Mr. Parker arrived I explained to 
him fully what my relationship to the bank was 
in those matters. I told him that we now have 
due and payable a note to them of $10,000. He 
has notified me that we must not make this pay- 
ment to the bank until this matter is adjusted. 
I am writing you to inform you of the situation. 
IT request now that you feel [28] obligated to 
Mr. Parker to fulfill my statement to him that 
we will not pay this note to the Bank of St. 
Ansgar until the matter is adjusted; in other 
words, I request that you upon your return to 
Arizona, stop at St. Ansgar, see Mr. Salisbury 
and present the matter to him. Mr. Parker 
would have levied upon this payment that we 
were about to make to the Bank of St. Ansgar 
had I not stipulated to him as stated above. I 
suggest that you now have a definite under- 
standing with Mr. Salisbury in reference to this 
matter. I expect then to treat Mr. Parker as 
fairly as I have treated them. Our agreement 
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with Mr. Parker was definite; our arrangement 
among ourselves was well understood and Mr. 
Parker is only asking for his rights and what is 
legitimate. The fact of the matter is I am very 
much surprised indeed at the action of the bank 
in this matter, especially after the settlement 
that had been made between them and us.’’ — 
(Here follows a recital of efforts to avoid liti- 
gation on indebtedness of over a quarter million 
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In the early case of Mahone v. Cooley, 36 Iowa, 
483, the Court holds. ‘‘The admission of the debt 
alone is sufficient. It is not regarded as a contract, 
but 1s merely a written declaration that the debt is 
not paid. It is unnecessary that the name of the 
party to whom made should appear therein. The 
only object of the law is to secure written evidence 
attested by the signature of the debtor that the debt 
is not paid. This is accomplished by a written ad- 
mission, although it does not show to whom it was 
made.”’ 

It is not necessary, In order to revive a cause of 
action, that there be both an admission that the 
debt is not paid and a new promise to pay it, but 
either is sufficient. Nelson v. Hanson, 60 N. W. 655; 
Stewart v. MeFarland, 50 N. W. 221; Senninger v. 
Rowley, 116 N. W. 695. 

That the admission of the debt alone is sufficient. 
Will v. Marker, 98 N. W. 487; Doran v. Doran, 123 
H.W. 996. 
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The admission need not be an express one,—it is 
enough if it clearly and wequivocally refers to the 
instrument in suit, and clearly admits that it is un- 
paid. Will v. Marker, supra. 

In Senninger v. Rowley, supra, the Court says: 
‘To have the effect of an admission within our 
statute, it 1s not required that the writing specifi- 
cally deseribe the debt or mention its exact amount, 
but the identification of the debt and of the amount 
due may be shown by extrinsic evidence. These rules 
are too well established to call for a review of the 
authorities.’’ [29] 

It is only necessary that the admission which will 
revive the action appear with reasonable certainty 
to relate to the debt in question. Such admission 
need not be made to the creditor. (Citing eases hold- 
ing the admission to stranger may be effectual.) 
Doran v. Doran, supra. 

In Bakey v. Moeller, 171 N. W. 289, the court 
compiles the Lowa cases that hold the writing must, 
by its terms, either admit or promise to pay some 
indebtedness of the writer, and that the writing 
need not, however, specifically identify the indebted- 
ness as that upon which suit is based, and that this 
may be established by extrinsic evidence. This de- 
cision also differentiates the Lowa cases in which 
the writing was held sufficient from admission held 
insufficient, pointing out that in each of the former 
there is a specific reference to a note. 

Two New Mexico cases pass upon the sufficiency 
of an admission under the New Mexico statute, 
(Comp. Laws, 2926, now Chap. 83-111, 1929) which 
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has been held to be a copy of the Iowa statute, (Sec. 
11018). The court, in Cleland v. Mostetter, 79 Pac. 
801, reviews the Iowa decisions, and differentiates 
the sufficiency of an admission or acknowledgment 
under the Iowa and New Mexico statute, and the 
Maryland common-law statute, construed in Shep- 
hard v. Thompson, 122 U.8. 232, 7 Sup. Ct. 1229, 30 
L. Ed. 1156, in which the court held that the mere 
acknowledgment of a debt is not sufficient, and 
points out that New Mexico and Iowa belong to a 
group of jurisdictions wherein the common-law rule 
has been modified, and in which it 1s not necessary 
that the acknowledgment shall imply a promise to 
pay; that under the New Mexico and Iowa statutes, 
an adnussion of a debt and existing liability is suffi- 
cient, even though it is accompanied by words which 
repel any implication of such a promise. 

In Joyce-Pruitt Co. v. Meadows, (N. M.) 203 
Pac. 537, the statement of a debtor in his deposition 
in a former suit that he knew that the debt evi- 
denced by the note sued upon was unpaid was held 
sufficient. The court holds that the cause of action 
is revived by the admission alone, and that the ad- 
mission need not in terms imply a promise or wil- 
lingness to pay. A definite admission that [380] the 
debt is unpaid revives the cause of action, irrespec- 
tive of the intention of the debtor as to payment. 
It was contended in this case that the admission 
was ineffective because not made to the creditor, 
which the court says is an attempt to impose a con- 
dition not provided by the statute, citing Doran v. 
Doran, supra, as in point. 
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Mr. Van Dyke states in letter of date January 1, 
1927, to Mr. Smith, that Mr. Parker asks settlement 
of two notes of $5,000.00 each, given to Mr. Parker 
at Chicago, August 30, 1917; that three notes were 
given to Mr. Parker which were to be the joint 
obligation of Mr. Smith, Mr. Lubiens and Mr. Van 
Dyke; that Mr. Van Dyke paid one of the notes, 
and that the other two have never been paid, and 
form the basis of Mr. Parker’s demand; that the 
agreement with Mr. Parker was definite and that 
he is only asking for his rights, and what is legi- 
timate. 

Irrespective of the statements in the letter of Mr. 
Van Dyke’s reasons for refusing to pay the notes, 
or of the assumption of the payment of the same by 
others, his admission is clear and unequivoeal that 
the two notes for $5,000.00 each, given to Mr. Par- 
ker in payment for his stock in the Calhoun Lum- 
ber Company are unpaid. 

It is clear that the statement signed by Mr. Van 
Dyke constitutes, as to him, sufficient admission 
under the statute of Iowa, as interpreted by the 
courts of that state, to revive the debt, or to set the 
statute running anew on the notes on which action 
has been instituted in this court. 

The demurrer has been interposed in behalf of 
both defendants. The acknowledgment by one of 
several joint debtors will not interrupt the statute 
of limitations as to the others. 37 Corpus Juris, 
1131, See. 608. 
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The demurrer is sustained as to the defendant 
Smith, and is overruled as to the defendant Van 
Dyke. 

And it is so ordered. 

ALBERT M. SAMES, 
Judge District Court. 


[Endorsed]: Filed Jun. 17, 1932. [81] 


—— 


[Title of Court and Cause. ] 
ANSWER. 


Comes now the defendant Cleve W. Van Dyke, 
and answering the complaint of the plaintiff herein 
alleges: ; 

I. 

Denies each and every allegation, matter and 
thing in said complaint contained. 

WHEREFORE, defendant prays that the plain- 
tiff take nothing by his cause of action, and that 
he have his costs. 

CHARLES L. RAWLINS 
WM. E. BROOKS 
GEO. H. RAWLINS 


[Endorsed]: Filed Nov. 15, 1932. [32] 
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[Title of Court and Cause. | 


MOTION FOR REHEARING ON THE 
DEMURRER. 


Comes now the defendant Cleve W. Van Dyke 
by his attorneys of record and moves this Court 
that a rehearing be granted upon the Demurrer to 
Hirst and Second Cause of Action of Plaintiff’s 
Second Amended Complaint for the following rea- 
sons: 

ly 

That a written acknowledgment sufficient to re- 
vive the causes of action on the notes, or to set the 
statute of limitations running anew, must not only 
identify the debt with certainty but express a will- 
ingness to pay it. This doctrine has, since the filing 
of briefs, been announced by the Supreme Court 
of the State of Arizona. 


Kf. 

That under section 2061 of the 1928 Arizona 
Civil Code, the statute of limitations in Arizona 
began to run upon the accrual of the causes of 
action to wit: at the maturity date of the notes 
December 30, 1918 and June 30, 1919; and there- 
fore this action was barred in this state four years 
thereafter on December 30, 1922 and June 30, 1923; 
and it is Immaterial how long a period the notes 
may be sued upon in Iowa as this cause of action is 
[33] governed by the law of the forum to wit: 
section 2061, 1928 Arizona Civil Code. 

WHEREFORE, the defendant prays that this 
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Court grant a rehearing upon the demurrer to first 
and second cause of action of plaintiff’s second 
amended complaint. 
CHAS. L. RAWLINS 
WM. EK. BROOKS 
GEO. H. RAWLINS 
Attorneys for defendant. 


I, George H. Rawlins, one of the attorneys of 
record in the above entitled court and cause, hereby 
certify that in my opinion this is a meritorious 
motion and not for the purpose of delay. 

GEORGE H. RAWLINS 
Attorney for Defendant. 


[ Endorsed]: Filed Dec. 15, 1932. [34] 


[Title of Court and Cause. | 


OBJECTIONS TO MOTION FOR REHEARING 
ON THE DEMURRER. 


Now comes the above named plaintiff and objects 
to the granting of the motion heretofore filed by 
the defendant Cleve W. Van Dyke for rehearing 
of the demurrer to the first and second causes of 
action set forth in plaintité’s second amended com- 
plaint on the following grounds: 


I. 
That the Court has no jurisdiction or power to 
erant said motion for the reason that the term of 
court at which the order overruling the demurrer 
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was made had expired before the making of said 
motion and that the Court can not vacate or set 
aside its order overruling said demurrer after the 
expiration of the term at which said order was 
made. 


int 
That the demurrer was fully heard on its merits 
after full argument and ruled on by the Court after 
full consideration. 


III. 
That the ruling of the Court in overruling said 
demurrer was correct. 
KINGAN, DARNELL & NAVE 
S. L. PATTEE 
Attorneys for Plaintiff. [35] 


AFFIDAVIT OF SERVICE OF COPY OF 
MOTION. 


State of Arizona, 
County of Pima.—ss. 


George R. Darnell, being first duly sworn on 
oath, states: That he is one of the attorneys for 
plaintiff in the above entitled action; that on the 
10th day of January, 1933; he mailed a copy of the 
attached objections to motion to attorneys for de- 
fendants, Rawlins and Rawlins, Luhrs Tower, 
Phoenix, Arizona, said copy being enclosed in an 
envelope addressed to said attorneys at said place, 
with postage fully prepaid thereon so that said copy 
in said envelope so contained would be carried by 
United States mail and delivered to said attorneys. 

GEORGE R. DARNELL 
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Subscribed and sworn to before me this 10th day 
Cie ranuaky, MNOS. 
[Seal] ALBERTA GRAHAM 
Notary Public. 
My commission expires: Jan. 19, 1936. 


[Endorsed]: Filed Jan. 10, 1933 [386] 


[Title of Court. ] 
November 1932 Term At Tueson 


MINUTE ENTRY OF JANUARY 16, 1933 
(Globe General Minutes) 


Honorable Albert M. Sames, United States District 
Judge, presiding. 


[Title of Cause. ] 


ORDER DENYING MOTION FOR REHHAR- 
ING ON DEMURRER. 


Motion of the Defendant Cleve W. Van Dyke 
for Rehearing on Demurrer to First and Second 
Cause of Action of the Second Amended Complaint 
comes on regularly for hearing this day. 

George R. Darnell, Esquire, and Samuel L. Pat- 
tee, HWsquire, appear as counsel for the Plaitiif. 
George H. Rawlins, Esquire, appears as counsel for 
the Defendant, Cleve W. Van Dyke. 

Argument is now had by respective counsel, and 

IY IS ORDERED that said Motion of the De- 
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fendant Cleve W. Van Dyke for rehearing on De- 
murrer to First and Second Cause of Action of the 
second Amended Complaint be, and the same is 
hereby denied, to which ruling and order ye the 
Court the Defendant excepts. 

Counsel for the respective parties now stipulate 
that this case may be set, in the absence of counsel, 
for trial at the next session of Court at Globe. [37] 


[Title of Court and Cause. ] 


A MOTION FOR AN INSPECTION OF NOTES 
SUED UPON. 


Comes now the defendant, Cleve W. Van Dyke, 
by his attorneys of record, and moves this Court 
that the defendant and/or his attorneys be given 
an opportunity, at the earliest convenient date, to 
inspect the original of those two (2) certain in- 
struments purporting to be promissory notes, one of 
which is contained in Paragraph (8) of the first 
cause of action in plaintiff’s second amended com- 
plaint and the other of which is contained in Para- 
graph (38) of plaintiff’s second cause of action in 
plaintiff’s second amended complaint; one for the 
sum of Five Thousand ($5,000.000) Dollars, bear- 
ing date Chicago, Illinois, October 30, 1917 and 
payable on or before December 30, 1918 at the St. 
Ansgar Bank of Brush, Lubiens & Annis, at St. 
Ansgar, Iowa and bearing interest at the rate of 
six (6%) per cent per annum; and the other for 
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the sum of Five Thousand ($5,000.00) Dollars, bear- 
ing date Chicago, Illinois, October 30, 1917, pay- 
able on or before June 30, 1919 at the St. Ansgar 
Bank of Brush, Lubiens & Annis, at St. Ansgar, 
Towa and bearing interest at the rate of six (6%) 
per cent, and signed by Hoval A. Smith and Cleve 
W. Van Dyke. 


ule 

That this defendant can not properly prepare 
an answer to plaintiff’s second amended complaint 
until the defendant and/or [38] his attorneys have 
inspected the original of said notes for the purpose 
of ascertaining the authenticity of the signature 
attached thereto; and for the further reason of 
examining the dates contained in said notes. 

WHEREFORE, defendant prays that this Court 
center an Order requiring the plaintiff to pro- 
duce, for inspection, at the earliest convenient time 
and at a convenient place, the original of those 
certain notes set out in Paragraph (3) of first 
cause of action in plaintiff’s second amended com- 
plaint, and in Paragraph (38) of the second cause 
of action in plaintiff’s second amended complaint. 
| CHAS. L. RAWLINS 

GEO. H. RAWLINS 
WM. E. BROOKS 
Attorneys for Defendant. 


[Endorsed]: Filed Feb. 21, 1933. [39] 
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[Title of Court and Cause. ] 


A MOTION FOR AN INSPECTION OF 
LETTER. 


Comes now the defendant, Cleve W. Van Dyke, 
by his attorneys of record, and moves this Court 
that the defendant and/or his attorneys be given 
an opportunity, at the earliest convenient date, to 
inspect the original of that certain alleged letter 
a copy of which is contained in Paragraph (5) of 
plaintiff’s second amended complaint; said original 
letter being addressed to Mr. Hoval A. Smith, dated 
January 1, 1927 and signed by Cleve W. Van Dyke 
in accordance with Paragraph (4464) Revised Code 
of Arizona, 1928, for the following reasons: 


I. 


That this defendant can not properly prepare an 
answer to plaintiff’s second amended complaint 
until the defendant and/or his attorneys have in- 
spected the original of said letter for the purpose 
of ascertaining the authenticity of the signature 
attached thereto; and for the further reason of 
examining the dates contained in said letter as to 
whether or not there has been a typographical error 
as alleged in Paragraph (6) of plaintiff’s second 
amended complaint. 

WHEREFORE defendant prays that this Court 
enter an Order requiring the plaintiff to produce, 
for inspection, at the earliest [40] convenient time 
and at a convenient place, the original of that cer- 
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tain letter set out in Paragraph (5) of first cause 
of action in plaintiff’s second amended complaint. 
CHAS. L. RAWLINS 
GEO. H. RAWLINS 
WM. E. BROOKS 
Attorneys for Defendant. 


[Endorsed]: Filed Jan. 21, 1933. [41] 


[Title of Court. ] 
November 1932 Term At Tueson 


MINUTE ENTRY OF JANUARY 30, 1933 
(Globe General Minutes) 


Honorable Albert M. Sames, United States District 
Judge, presiding. 
[Title of Cause. | 


HEARING ON MOTION. 

Motion of the defendant, Cleve W. Van Dyke, 
for an order requiring the plaintiff to produce for 
inspection the original letter set out in Paragraph 
(5) of first cause of action in the second amended 
complaint comes on regularly for hearing this day. 

George R. Darnell, Esquire, appears as counsel 
for the plaintiff. No counsel appears for the de- 
fendants. 

Said counsel for the plaintiff now states to the 
Court that the plaintiff is not in possession of the 
letter described in said motion but that he has a 
carbon copy thereof only, and consents to an in- 
spection thereof by the defendant. Whereupon, 

IT IS ORDERED that such copy be lodged in 
the office of the Clerk of this Court for the period 
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of twenty days from this date and that said de- 
fendant be permitted to inspect the same in said 
office. [42] 


[Title of Court and Cause. | 
AMENDED ANSWER. 


Comes now the defendant and amending his an- 
swer to the second amended complaint of the plain- 
tiff, alleges: 


FIRST CAUSE OF ACTION. 
iL 


Answering the first cause of action defendant 
alleges that the first cause of action was commenced 
and prosecuted on the 21st day of January, 1931, 
by the filing of a complaint in the office of the Clerk 
of this Court in Tueson, Arizona, and the issuance 
of a summons thereon; and, that said cause of 
action accrued on the 30th of December, 1918, upon 
the maturing of said promissory note; said promis- 
sory note being a written instrument, made and 
payable without the State of Arizona; and, that 
this action was commenced and prosecuted more 
than four (4) years after this cause of action ac- 
crued upon a written instrument executed without 
the State of Arizona, and, therefore, defendant 
alleges that this cause of action is barred by the 
mtatute of Limitations of the State of Arizona as 
contained in Subdivision 3, Section 2061 of the 1928 
Civil Code of Arizona, which is as follows: 
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‘There shall be commenced and prosecuted 
within four years after the cause of action shall 
have accrued and not afterwards the following 
actions: * * * 3 * * * upon an instrument in 
writing executed without the State.’’ [43] 


II. 
Defendant denies each and every allegation, 
matter and thing contained in plaintiff’s complaint. 


UU. 

Defendant alleges for a further defense: that 
during the year of 1917, the defendant, Hoval A. 
Smith and R. C. Lubiens were engaged in the pro- 
motion and organization of a corporation for the 
purpose of operating certain properties in the State 
of Florida; and, that during said year Hoval A. 
Smith, R. C. Lubiens and this defendant agreed 
to purchase the interest of the plaintiff in said cor- 
poration, a part of the consideration for the pur- 
chase of the interest of the plaintiff was the sum 
of Fifteen Thousand ($15,000.00) Dollars to be 
evidenced by three promissory notes for Five 
Thousand ($5,000.00) Dollars each; and, that this 
plaintiff, Hoval A. Smith, R. C. Lubiens and this 
defendant agreed with each other that each of the 
purchasers should each pay the sum of Five Thou- 
sand ($5,000.00) Dollars, with interest, and no 
more, all of which was well known to this plaintiff, 
and said plaintiff agreed to accept payment as 
@erein set out; that thereafter, the said R. C. Lu- 
biens declined to sign said notes for the reason that 
he was an active officer in a banking association in 
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the State of Iowa; and, that the defendant and 
Hoval A. Smith, at the request of the plaintiff and 
pursuant to said agreement, this defendant and 
said Hoval A. Smith, did sign and execute three (3) 
certain promissory notes for Five Thousand ($5,- 
000.00) Dollars each, payable to the plaintiff; and 
when said notes became due and payable the said 
Hoval A. Smith and the defendant failed to make 
payment; and thereafter, the plaintiff presented to 
the defendant and requested the payment of one of 
said notes which note this defendant did pay and 
the payment of this note, by this defendant, repre- 
sented defendant’s one-third of the purchase price 
of the plaintiff’s interest in said business pursuant 
to the agreement as aforesaid; that thereafter, be- 
tween [44] the 8th day of April, 1927 and the 14th 
day of April, 1927, in the City of Los Angeles, 
State of California, this plaintiff requested the pay- 
ment of the two remaining notes by this defendant, 
at which time the defendant informed this plaintiff 
that the Statute of Limitations in Arizona had run 
against said notes and further, that he had paid his 
pro rata share of the purchase price of the plain- 
tiff’s interest in said business in Florida as afore- 
said, pursuant to said agreement, all of which was 
then well known to this plaintiff; whereupon, the 
plaintiff represented to the defendant that he had 
been informed that the Statute of Limitations in 
Arizona had run against said notes and further urged 
and requested this defendant to make some payment 
on said remaining promissory notes as they were a 
total loss to the plaintiff, and that this plaintiff was in 
ereat need of money; whereupon the plaintiff pro- 
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posed that if the defendant would pay the plaintiff 
One Thousand ($1,000.00) Dollars upon the princi- 
pal amount of each note the plaintiff would accept 
the same in full payment, satisfaction, discharge and 
release of the defendant from all liability upon said 
promissory notes; and, that thereafter this defend- 
ant agreed to pay the said sum of One Thousand 
($1,000.00) Dollars upon the principal sum of said 
promissory notes in consideration of the plaintiff 
agreeing that said sum of One Thousand ($1,000.00) 
Doliars upon the principal sum of said promissory 
notes be paid in installments of Five Hundred 
($500.00) Dollars each, payable every thirty (30) 
days; and, that this plaintiff did then and there 
accept said defendant’s offer and the defendant 
would pay to the plaintiff the sum of One Thou- 
sand ($1,000.00) Dollars on each note in install- 
ments of Five Hundred ($500.00) Dollars, at the 
times and in the manner agreed upon and in accord- 
ance with the aforesaid agreement in full satisfac- 
tion, payment, discharge and release of said de- 
fendant on each of said notes, (as agreed upon by 
the defendant) as aforesaid, and said payments 
were received by this plaintiff under said agreement 
in [45] full payment, satisfaction, release and dis- 
charge of this defendant from all liability of every 
kind or nature upon, or growing out of the said. 
promissory notes. 


SECOND CAUSE OF ACTION. 


I. 
Answering the second cause of action defendant 
alleges that the second cause of action was com- 
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menced and prosecuted on the 21st day of January, 
1931, by the filing of a complaint in the office of 
the Clerk of this Court in Tueson, Arizona, and the 
issuance of a summons thereon; and, that said cause 
of action accrued on the 30th day of June, 1919, 
upon the maturing of said promissory note, said 
promissory note being a written instrument, made 
and payable without the State of Arizona; and, that 
this action was commenced and prosecuted more 
than four (4) years after this cause of action ac- 
erued upon written instrument executed without the 
State of Arizona, and, therefore, defendant alleges 
that this cause of action is barred by the Statute of 
Limitations of the State of Arizona, as contained 
in Subdivision 3, Section 2061 of the 1928 Civil 
Code of Arizona, which 1s as follows: 


‘There shall be commenced and prosecuted 
within four years after the cause of action shall 
have accrued and not afterwards the following 
actions: x x 3 X xX upon an instrument in writ- 
ing executed without the state.”’ 


ale 
Plaintiff repeats and re-alleges each and every 
allegation, matter and thing as set forth in Para- 
eraph (2) of the defendant’s answer to the first 
eause of action, to the same force and effect as if 
set forth herein verbatim. 


III. 
Plaintiff repeats and re-alleges each and every al- 
legation, matter and thing as set forth in Paragraph 
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(3) of the [46] defendant’s answer to the first cause 
of action, to the same force and effect as if set forth 
herein verbatim. 

WHEREFORE, defendant prays that the plain- 
tiff take nothing by his cause of action, and that the 
defendant have his costs expended herein. 

CHAS. L. RAWLINS, 

GEO. H. RAWLINS, 

WM. E. BROOKS, 
Attorneys for Defendant. 


[Endorsed]: Filed Mar. 13, 19383. [47] 


[Title of Court and Cause. ] 
PLAINTIFEF’S REPLY. 


Comes now the above named plaintiff and reply- 
ing to the amended answer of the defendant, admits 
and denies as follows: 


1G 

Admits the allegation in paragraph I of the 
amended answer to the first cause of action to the 
effect that the first cause of action was commenced 
and prosecuted on the 21st day of January, 1931, by 
the filing of a complaint in the office of the Clerk 
of this Court in Tueson, Arizona, and the issuance 
of a summons thereon, but denies all other allega- 
tions contained in said paragraph I. 
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II. 

Denies each and every allegation contained in 
paragraph III of defendant’s answer to said first 
eause of action. 

ie 

Admits the allegation in paragraph I of defend- 
ant’s amended answer to the second cause of action 
to the effect that the second cause of action was com- 
menced and prosecuted on the 21st day of January, 
1931, by the filing of a complaint in the office of the 
Clerk of this Court in Tucson, Arizona, and the is- 
suance of a summons thereon, but denies all other 
allegations in said paragraph I contained. [48] 


Ey. 
Denies each and every allegation contained in 
paragraph III of defendant’s amended answer to 
plaintiff’s second cause of action. 


V. 

Denies each and every allegation in said amended 
answer contained not herein and hereby specifically 
admitted. 

WHEREFORE, plaintiff prays that defendant 
take nothing by reason of said amended answer, and 
that plaintiff have judgment and all further relief 
to the Court just and legal as prayed in plaintiff’s 
second amended complaint. 

S. L. PATTEE, 
KINGAN, DARNELL & NAVH, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Mar. 14, 1933. [49] 
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[Title of Court and Cause. ] 
WAIVER OF JURY. 


The parties to the above entitled cause hereby 
waive trial by jury herein and submit the same for 
hearing and decision by the Honorable Albert M. 
Sames, Judge in said cause. 

RAWLINS & RAWLINS, 
WM. HE. BROOKS, 
Attorneys for Defendants. 
S. L. PATTER, 
KINGAN, DARNELL & NAVE, 
Attorneys for Plaintiff. 


[ Endorsed]: Filed Jun. 2, 1933. [50] 


[Title of Court. ] 
May, 1933 Term At Tueson 


MINUTE ENTRY OF JUNE 2, 1933. 
(Globe General Minutes) 


Honorable Albert M. Sames, United States District 
Judge, Presiding. 
[Title of Cause. | 
PROCEEDINGS OF TRIAL. 


This case comes on regularly for trial this day 
before the Court sitting without a Jury, a Jury 
having been expressly waived upon the written 
stipulation of counsel heretofore filed herein. 

The parties herein are present with their counsel. 
George R. Darnell, Esquire, and Samuel L. Pattee, 
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Esquire, appear as counsel for the Plaintiff and 
George H. Rawlins, Esquire, Charles L. Rawlins, 
Esquire and William E. Brooks, Esquire, appear as 
counsel on behalf of the Defendant. | 

Both sides announce ready for trial. 

John W. Walker is now duly sworn to report the 
evidence in this case. 


PLAINTIFE’S CASE: 


Cleve W. Van Dyke is now sworn and examined 
on behalf of the Plaintiff under cross-examination. 

The Plaintiff, Bascom Parker, is now sworn and 
examined in his own behalf. 

Plaintiff’s Exhibit 5, Depositions of Robert E. 
Proctor, Carson Parker, Annie Parker, Mary Rie- 
ner and Chloe Dinehart, 1s now admitted in evidence 
and read by counsel for the plaintiff. 

On motion of George R. Darnell, Esquire, counsel 
for the Plaintiff, IT IS ORDERED that the Plain- 
tiff be allowed to amend his complaint by interlinea- 
tion to correctly show letter on pages three, four and 
five thereof as set out in the deposition of Robert E. 
LE TROSUOIe 

And thereupon, at the hour of 11:55 o’clock A. M., 
IT IS ORDERED that the further trial of this case 
be continued to the hour of two o’clock [51] P. M. 
this date, to which time the parties and counsel are 
excused. 

Subsequently, at the hour of two o’clock P. M., 
the parties and their respective counsel being present 
pursuant to recess, further proceedings of trial are 
had as follows: 
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PLAINTIFF’S CASE CONTINUED: 


The following Plaintiff’s witnesses are now sworn 
and examined: 

Frances Giacoma 

James R. Malott. 

The Plaintiff, Bascom Parker, heretofore sworn 
is now recalled and further examined in his own 
behalf. 

The following Plaintiff’s exhibits are now ad- 
mitted in evidence: 


6, copies of notes sued upon herein, on pages 
two and eight of the second amended complaint. 

4, copy of letter dated January 1, 1927 ad- 
dressed to Hoval A. Smith from Cleve W. Van 
Dyke. 

1, letter dated May 21, 1927, addressed to 
Bascom Parker, signed: Cleve W. Van Dyke. 

2, letter dated June 13, 1927 addressed to 
Bascom Parker, signed: Cleve W. Van Dyke. 

o, letter dated July 15, 1927 addressed to 
Bascom Parker, signed: Cleve W. Van Dyke. 


Cleve Van Dyke, heretofore sworn is now re- 
called and further examined on behalf of the Plain- 
tiff under cross-examination. 

Whereupon, the Plaintiff rests. 


DEFENDANT’S CASE: 
The defendant, Cleve W. Van Dyke, heretofore 
sworn, 1s now called and examined in his own behalf. 
And thereupon, at the hour of five o’clock P. M., 
IT IS ORDERED that the further trial of this case 
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be continued to Saturday, June 3, 1933 at the hour 
of 9:30 o’clock A. M., to which time the parties and 
counsel are excused. [52] 


[Title of Court. ] 
May, 1933 Term At Tucson 


MINUTE ENTRY OF JUNE 8, 1935 
(Globe General Minutes) 


Honorable Albert M. Sames, United States District 
Judge, Presiding. 

[Title of Cause. | 
FURTHER PROCEEDINGS OF TRIAL. 


The parties and counsel are present pursuant to 
recess, and further proceedings of trial are had as 
follows: 


DEFENDANT’S CASE CONTINUED: 

The defendant, Cleve W. Van Dyke, heretofore 
sworn is now recalled and further examined in his 
own behalf. 

The following defendant’s witnesses are now 
sworn and examined: 

L. D. Van Dyke. 

Hoval A. Smith. 

And the Defendant rests. 

Counsel for the Defendant now moves for Judg- 
ment for the Defendant on all the facts, for the rea- 
son that the Plaintiff has failed to establish his 
cause of action and has failed to prove that the 
cause of action is not barred by the statute of limi- 
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tations plead in Defendant’s Answer and has failed 
to prove that the Defendant ever signed any instru- 
ment in writing acknowledging the justness of the 
debt or that the debt is unpaid, and 

IT IS ORDERED that said motion be submitted 
and by the Court taken under advisement. 


REBUTTAL: 

The Plaintiff, Bascom Parker, heretofore sworn 
is now recalled and further examined in his own 
behalf. 

Thereupon, the Plaintiff rests. [53] 

Both sides rest. 

Whereupon, counsel for the Defendant now re- 
news his motion for Judgment for the Defendant, 
and 

IT iS ORDERED that said motion be submitted 
and by the Court taken under advisement. 

Whereupon, IT IS ORDERED that this cause be 
submitted on briefs and by the Court taken under 
advisement, and 

IT IS FURTHER ORDERED that the Plain- 
tiff be allowed thirty days after filing of the Re- 
porter’s Transcript within which to file opening 
brief; that the Defendant be allowed thirty days 
thereafter within which to file answering brief and 
that the Plaintiff be allowed twenty days there- 
after within which to file reply brief. [54] 
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[Title of Court. ] 
May 1934 Term At Tucson 


MINUTE ENTRY OF SEPTEMBER 15, 1934 
(Globe General Minutes) 


Honorable Albert M. Sames, United States District 
Judge, presiding. 
[Title of Cause. ] 


This cause having been heretofore tried before 
the Court sitting without a Jury and submitted and 
by the Court taken under advisement, and the Court 
having duly considered the same and being fully ad- 
vised in the premises, 

IT IS ORDERED that the objection of the De- 
fendant to admission of plaintiff’s exhibit 4 herein 
be, and the same is hereby overruled, and that said 
Defendant’s motion for judgment be, and the same 
is hereby denied, and 

IT IS ORDERED that Judgment be entered in 
favor of the Plaintiff and against the Defendant, 
and that counsel for the Plaintiff prepare Findings 
of Fact, Conclusions of Law and Judgment for the 
signature of the Court in accordance with the Rules 
of this Court, and 

iT IS FURTHER ORDERED that an excep- 
tion be entered on behalf of the Defendant herein. 


[55] 
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[Title of Court and Cause. ] 


PROPOSED SPECIAL FINDINGS OF FACT 
AND CONCLUSIONS OF LAW. 


This cause came on for trial before the above 
named Court sitting without a jury, a jury trial 
having been duly waived by the parties hereto, and 
was tried on the 2nd and 3rd davs of June, 1933, 
the parties being present in person and by thet 
counsel. The demurrer of the defendant Hoval A. 
Smith to the second amended complaint having been 
sustained and the action dismissed as against him, 
the cause proceeded as against the defendant Cleve 
W. Van Dyke, and the Court having considered the 
evidence both oral and documentary offered in be- 
half of the respective parties and having econsid- 
ered the arguments of counsel submitted in writing, 
makes the following special findings of fact and 
conclnsions of law respecting the first cause of 
action set forth in the second amended complaint: 

1. That the plaintiff is and was at the time 
of the commencement of this action a citizen and 
resident of the State of Michigan and that the de- 
fendant Cleve W. Van Dyke is and was at the time 
of the commencement of this action a citizen of the 
State of Arizona. 

2. That the sum or value of the matter on con- 
troversy herein exceeds, exclusive of interest and 
costs, the sum of Three Thousand Dollars ($8,- 
000.00). 

3d. That on the 30th day of October, 1917, the 
defendants Cleve W. Van Dyke and Hoval A. 
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Smith made, executed and delivered [56] to the 
plaintiff their certain promissory note in writing, 
which note is in the words and figures following: 


$5,000.00 Chicago, Illinois, 
October 30, 1917. 

On or before December 30, 1918, for value 
received, I or we, jointly and severally promise 
to pay to the order of Bascom Parker, at The 
St. Ansgar Bank of Brush, Lubiens & Annis, 
at its office in St. Ansgar, Iowa, Five Thousand 
Dollars, with interest from date at six per cent 
per annum, payable annually. 

It is agreed, and consent 1s hereby given, 
that if sued, a reasonable attorneys’ fee may 
be recovered. Note or interest not paid when 
due, to bear interest at 7 per cent per annum 
from maturity. 

The makers and endorsers hereof jointly and 
severally waive demand, notice of non-payment 
and protest of this note. 

(Sed) HOVAL A. SMITH 
CLEVE W. VAN DYKE 
No. 238716 
P. O. Miami, Ariz. 
and Chicago. 
[Endorsed]: April 14th, 1927, paid hereon 
by cheek, $500.00 


June 13th, 1927, paid hereon by check $500.00 
Said note was casually signed and dated at Chicago, 
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Illinois, but was payable at the bank therein named 
in the State of Lowa. 

4. That said note was given for a valuable con- 
sideration and at the time of the commencement 
of this action the plaintiff was and still is the 
owner and holder thereof, and that no part thereof 
has been paid except the sum of One Thousand 
Dollars ($1,000.00) paid in two installments of Five 
Hundred Dollars ($500.00) each at the dates set 
forth in the endorsements thereon. 

5. That after the maturity of said note the de- 
fendant Cleve W. Van Dyke acknowledged the just- 
ness of the claim of the plaintiff upon said promis- 
sory note and expressed a willingness to pay the 
same in a written instrument in the following 
words and figures: 

January 1, 1927 
My. Hoval A. Smith 
care Senator Ralph H. Cameron, 
Senate Office Building, 
Washington, D. C. [57] 

My dear Hoval: 

Mr. Bascom Parker, of Niles, Michigan, ar- 
rived in Miami a few days ago asking the set- 
tlement of two notes of $5,000 each, given to him 
Chicago August 30, 1917, in payment for his 
stock in the Calhoun Timber Company. You 
will recall this deal. 

This stock was purchased for the remaining 
stockholders of the company at the request of 
Mr. H. C. Oleott, acting for the trustees of 
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the bondholders of the Calhoun Timber Com- 
pany. The amount to be paid for this stock was 
$50,000; $25,000 of which was to be in Calhoun 
Timber Company bonds which were owned by 
the Calhoun Timber Company and $10,000 in 
eash, and $15,000 in three $5,000 notes. These 
notes were to be the joint obligation of your- 
self, Mr. Lubiens and myself. The cash paid to 
Mr. Parker was a check against the $100,000 
fund in the St. Ansgar Bank which we had 
borrowed from Thomas fF’. Cole, of New York. 
These notes were to have been paid when due. 
One of them came due in the following June and 
was sent out to me to Miami for collection. I 
paid this note. The two other notes have never 
been paid and form the basis of a demand. 
on the part of Mr. Parker at this time. 

The stock was delivered and was transferred 
on the books of the company. One third of the 
stock was delivered to yourself, one third to 
R. GC. Lubiens, and one third to myself. After 
the company became defunct the $100,000 owed 
to Thomas EF. Cole became due and as you know 
I have paid this sum, so that puts me now in 
the position of having paid $15,000 or the 
$25,000 that was owing to Mr. Parker. After 
the first note was paid the other two notes 
were taken over by the St. Ansgar Bank, 
through Lubiens. Later on one of them was 
sent to me for collection by the St. Ansgar 
Bank. I refused to pay the same at the time 
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because I had already paid the share due from 
me and later I paid a further sum of $10,000 
which was the original cash paid to Mr. Parker. 

The notes were returned to the St. Ansgar 
Bank from the Gila Valley Bank of Miami, 
the bank to whom they were sent for collection. 
The refusal was based upon the grounds that I 
did not owe the money, that the stock had been 
turned over to Mr. Lubiens and that he owed 
the money for the amount due, as I had paid 
my share in full. 

Later on there were some differences between 
the St. Ansgar Bank on this Calhoun Timber 
Company matter and yourself and myself. Mr. 
Lubiens, who was the treasurer of the company. 
and who was mutually trusted by us at the 
time, had gathered together a lot of notes which 
he placed in the bank and which had been signed 
by us at various times, and for which we had 
received no consideration and for which the 
Calhoun Timber Company had received no con- 
sideration. In my opinion at the time this mat- 
ter was brought to my attention by you and 
Mr. Salisbury, the whole matter was a fraud 
and that the bank could not hold me for any 
amount. 

Time went on and at your insistence an 
agreement was reached between ourselves and 
the St. Ansgar Bank. In order to avoid litiga- 
tion we agreed to a settlement between the 
bank and ourselves with the understanding 
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that all notes and obligations were to be in- 
cluded within this settlement. No notice has 
ever been received by me from the Bank of 
St. Ansgar or Mr. [58] Lubiens that they had 
not taken up these notes when they were re- 
fused payment by me for the cause stated above. 
ft was under the impression that Mr. Lubiens 
and bank, having been notified by me that it 
was their obligation, had assumed these notes 
and that they were still held by them and was 
part of the consideration upon which our set- 
tlement was based. What was my surprise to 
learn the other day upon the arirval of Mr. 
Parker that the bank, instead of including 
these notes in our settlement as I presumed 
was being done, had returned the notes to Mr. 
Parker unpaid. And now Mr. Parker has pre- 
sented these notes to me for payment. 

Now, Hoval, I have tried to be patient in 
this matter, I have tried to be fair; I have 
assumed more than my share of of the obliga- 
tion of this disastrous enterprise. I have ecar- 
ried the load for you; I have carried the load 
for the bank and had paid out practically all 
the cash money was has been paid out since 
the final crash of the company. I have secured 
not one nickel or one dime in salvage from the 
company and I have gone so far as to pay the 
$100,000 to Mr. Cole which was a joint obli- 
gation of yourself, the bank and myself. 
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I presumed the bank was trying to adjust 
this thing fairly and on a basis of equity and 
trying to clear up a nasty mess. When Mr. 
Parker arrived I explained to him fully what 
my relationship to the bank was on these mat- 
ters. I told him that we now have due and 
payable a note to them of $10,000. He has noti- 
fied me that we must not make this payment 
to the bank until his matter is adjusted. 

I am writing you to inform you of the situa- 
tion. I request now that you feel obligation to 
My. Parker to fulfill my statement to him that 
we will not pay this note to the Bank of St. 
Ansgar until the matter is adjusted. In other 
words I request that you, upon your return to 
Arizona, stop at St. Ansgar, see Mr. Salisbury 
and present this matter to him. Mr. Parker 
would have levied upon this payment that we 
were about to make to the bank of St. Ansgar 
had I not stipulated to him as stated above. I 
suggest that you now have a definite under- 
standing with Mr. Salisbury in reference to 
this matter. I expect them to treat Mr. Parker 
as fairly as I have treated them. Our agreement 
with Mr. Parker was definite. Our arrangement 
among ourselves was well understood and Mr. 
Parker is only asking for his rights and what 
is legitimate. The fact of the matter is I am 
very much surprised indeed at the action taken 
by the bank in this matter, especially after the 
settlement that has been made between them 
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and us. We were trying to seek a way out of 
our difficulties and the way out unloaded over 
a quarter of a million dollars of obligations 
upon myself, which, while it is unfair, was 
arranged in order to avoid troublesome litiga- 
tion and a long period of contest and fighting. 
As you know, we discussed the matter and we 
decided that it would take a large sum of 
money and a long time to work out this liti- 
gation. My health was poor, your affairs were 
involved, times were hard and we felt that we 
might better make an amicable settlement rather 
than seek our dues in the court. It may be that 
Mr. Salisbury does not know about this situa- 
tion, and if he does not, you should apprise 
him of it and clarify it as soon as possible. 
With kindest personal regards, I am 
Yours very truly, 
CLEVE W. VAN DYKE. [59] 


That the promissory note set forth in Finding 3 
is one of the promissory notes mentioned and de- 
scribed in the foregoing instrument. 

6. That immediately prior to the first day of 
January, 1927, the date upon which said instrument 
was written, the plaintiff presented said promissory 
note to the defendant Cleve W. Van Dyke and de- 
manded payment thereof. That on said first day 
of January, 1927, the defendant Cleve W. Van 
Dyke in the presence of the plaintiff dictated to his 
secretary the instrument bearing date on that day 
and the same was taken down in shorthand and on 
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said day written out in typewriting and the name of 
the defendant Cleve W. Van Dyke was written at 
the end thereof in typewriting. As soon as the same 
had been written out in typewriting a carbon copy 
thereof was delivered by the said defendant Cleve 
W. Van Dyke to the plaintiff. That the said defend- 
ant Van Dyke informed the plaintiff that he in- 
tended to send the original or ribbon copy of said 
instrument to the defendant Hoval A. Smith, but 
in fact never did send it but retained it in his pos- 
session. That the said defendant Cleve W. Van Dyke 
intended to adopt and did adopt his name written 
in typewriting at the foot of said instrument as his 
signature, and did thereby sign the same. 

7. Thereafter and on the 14th day of April, 
1927, the defendant Cleve W. Van Dyke paid the 
plaintiff upon the said note the suin of $500.00, and 
on June 13th, 1927, paid the plaintiff on said note 
the further sum of $500.00, making $1,000.00 in all. 
That such payments were intended and agreed to 
be, and in fact were payments upon the promissory 
note aforesaid and not a sum agreed upon in set- 
tlement of any liability on said note. 

8. That between the first day of January, 1927, 
and the time of the commencement of this action 
the defendant Cleve W. [60] Van Dyke was absent 
from the State of Arizona and in the State of 
California for different periods aggregating more 
than six months. 

9. With respect to the second cause of action 
set forth in the complaint, Findings 1 and 2 re- 
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lating to the First Cause of Action are adopted 
without here repeating them. 

10. That on the 30th day of October, 1917, the 
defendants, Cleve W. Van Dyke and Hoval A. 
Smith made, executed and delivered to the plain- 
tiff their certain promissory note in writing, which 
note is in the words and figures following: 

$5,000.00 Chicago, [lnois, 
Oct. 30, 1917 


On or before June 30, 1919, for value re- 
ceived, I or we, jointly and severally promise 
to pay to the order of Bascom Parker at The 
St. Ansgar Bank of Brush, Lubiens & Annis, 
at its office in St. Ansgar, Iowa, Five Thousand 
Dollars, with interest from date at six per 
cent per annum, payable annually. 

It is agreed, and consent is hereby given, 
that if sued, a reasonable attorney’s fee may be 
recovered. Note or interest not paid when due, 
to bear interest at 7 per cent per annum from 
maturity. 

The makers and endorsers hereof jointly and 
severally waive demand, notice of non-payment 
and protest of this note. 

(Sen) HOVAL A. SMITH 
CLEVE W. VAN DYKE 
No. 5793 
P. O. Bisbee, Ariz. 
Miami, Arizona. 


| Endorsed]: May 21st, 1927, paid hereon 
by check $500.00 
July 20th, 1927, by check 500.00 
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Said note was casually signed and dated at Chi- 
cago, Illinois, but was payable at the bank therein 
named in the State of Lowa. 

11. That said note was given for a valuable 
consideration and at the time of the commencement 
of this action the plaintiff was and still is the owner 
and holder thereof, and that no part thereof has 
been paid except the sum of One Thousand Dollars 
($1,000.00) paid in two installments of Five Hun- 
dred Dollars ($500.00) each at the dates set forth 
in the endorsements thereon. 

12. That after the maturity of said note the 
defendant Cleve W. Van Dyke acknowledged the 
justness of the claim of the plaintiff upon said 
promissory note and expressed a [61] willingness 
to pay the same in the written instrument which is 
set forth in Finding No. 5 upon the First Cause 
of Action and is one of the promissory notes men- 
tioned and described in said written instrument. 

13. That immediately prior to the first day of 
January, 1927, the date upon which said instrument 
was written, the plaintiff presented said promis- 
sory note to the defendant Cleve W. Van Dyke and 
demanded payment thereof. That on said first day 
of January, 1927, the defendant Cleve W. Van Dyke 
in the presence of the plaintiff dictated to his sec- 
retary the instrument bearing date on that day 
and the same was taken down in shorthand and on 
said day written out in typewriting and the name 
of the defendant Cleve W. Van Dyke was written at 
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the end thereof in typewriting. As soon as the 
same had been written out in typewriting a carbon 
copy thereof was delivered by the said defendant 
Cleve W. Van Dyke to the plaintiff. That the said 
defendant Van Dyke informed the plaintiff that he 
intended to send the original or ribbon copy of 
said instrument to the defendant Hoval A. Smith, 
but in fact never did send it but retained it in his 
possession. That the said defendant Cleve W. Van 
Dyke intended to adopt and did adopt his name 
written in typewriting at the foot of said instru- 
ment as his signature, and did thereby sign the 
same. 

14. Thereafter and on the 14th day of April, 
1927, the defendant Cleve W. Van Dyke paid the 
plaintiff upon said note the sum of $500.00, and on 
June 138th, 1927, paid the plaintiff on said note the 
further sum of $500.00, making $1,000.000 in all. 
That such payments were intended and agreed to 
be and in fact were payments upon the promissory 
note aforesaid and not a sum agreed upon in settle- 
ment of any ability on said note. 

15. That between the first day of January, 1927, 
and the time of the commencement of this action 
the defendant Cleve W. [62] Van Dyke was absent 
from the State of Arizona and in the State of Cali- 
fornia for different periods aggregating more than 
six months. 

16. That both of said promissory notes were lost 
since the commencement of this action and the same 
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eannot be found after diligent search and inqury, 
but that the evidence establishes the form and lan- 
euage of said notes as set forth in the foregoing 
findings. 

17. The Court further finds that a reasonable 
attorneys’ fee for the bringing of this action upon 
both of said notes and prosecuting the same to 
judgment on behalf of the plaintiff is the sum of 
Two Thousand Dollars ($2,000.00). 

As CONCLUSIONS OF LAW the Court Finds: 

1. That the promissory notes set forth in the 
first and second cause of action are not, nor is 
either of them, barred by the statute of limitations 
of the State of Iowa or the State of Arizona, but 
that the same are now valid and subsisting obliga- 
tions. 

2. That the instrument dated January Ist, 1927, 
written and signed by the defendant Cleve W. Van 
Dyke is a sufficient memorandum in writing signed 
by the said defendants to arrest the running of the 
statute of limitations and to start the period of 
limitations to running anew. 

3. That the absences of the defendant Cleve W. 
Van Dyke from the State of Arizona prevented the 
operation of the statute of limitations during the 
period of such absences, and that neither of said 
notes was barred by limitations. 

4, That the plaintiff is entitled to judgment 
against the defendant Cleve W. Van Dyke for the 
sum of Ten Thousand Dollars ($10,000.00), being 
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the principal of said two promissory notes, with 
interest at the rate of seven per cent (7%) per 
annum from the maturity thereof as therein pro- 
vided until [63] paid, less the sum of One Thou- 
sand Dollars ($1,000.00) paid upon each of said 
notes, and for a reasonable attorneys’ fee in the 
amount fixed by the Court, and for the costs of this 
action. 
Let judgment be entered accordingly. 


ated October =e , 1934. 


United States District Judge, 
District of Arizona. 


| indorsed]: Filed Oct. 2, 1934. [64] 


[Title of Court and Cause. ] 


STIPULATION EXTENDING TIME FOR DE- 
FENDANT CLEVE W. VAN DYKE TO 
FILE OBJECTIONS TO PROPOSED SPE- 
CIAL FINDINGS OF FACT AND CON- 
CLUSIONS OF LAW. 


IT IS STIPULATED by and between the attor- 
neys for the plaintiff and Cleve W. Van Dyke, 
defendant in the above entitled matter, that the de- 
fendant may have up to and including the 19th day 
of October, 1934, to file objections to plaintiff’s pro- 
posed Special Findings of Fact and Conclusions 
of Law. 
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Dated this 8th day of October, 1934. 
DARNELL & NAVE, 
Ss. L. PATTEE, 
Attorneys for Plaintiff. 
CHARLES L. RAWLINS, 
GEO. H. RAWLINS, 
THOMAS W. NEALON, 
Attorneys for Defendant, 
Cleve W. Van Dyke. 


[Endorsed]: Filed Oct. 9, 1934. [65] 


[Title of Court and Cause. | 


ORDER EXTENDING TIME FOR DEFEND- 
ANT CLEVE W. VAN DYKE, TO FILE 
OBJECTIONS TO PROPOSED SPECIAL 
FINDINGS OF FACT AND CONCLUSIONS 
OF LAW. 


UPON STIPULATION of the plaintiff and de- 
fendant, Cleve W. Van Dyke, acting by their re- 
spective attorneys, 

IT IS HEREBY ORDERED that the defendant, 
Cleve W. Van Dyke, shall have up to and inelud- 
ing the 19th day of October, 1934, to file objections 
to plaintiff’s proposed Special Findings of Fact 
and Conclusions of Law in the above entitled mat- 
hei, 

Dated at Tueson, Arizona, this 10th day of Octo- 
ber, 1934. 

ALBERT M. SAMKS, 
United States District Judge. 


[ Endorsed]: Filed Oct. 10, 1934. [66] 
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[Title of Court and Cause. ] 


OBJECTIONS OF DEFENDANT CLEVE W. 
VAN DYKE TO PLAINTIFE’S PROPOSED 
SPECIAL FINDINGS OF FACT AND CON- 
CLUSIONS OF LAW. 


COMES NOW the defendant, Cleve W. Van 
Dyke, and files these, his objections to the proposed 
special Findings of Fact and Conclusions of Law 
filed by the plaintiff herein. 


iL, 

This defendant objects to Finding of Fact num- 
bered 3 upon the ground that the same does not 
show that said promissory note was delivered to the 
plaintiff herein at Chicago, Ill., on said October 30, 
1917, and that said Finding of Fact should recite 
the delivery thereof to the plaintiff at Chicago, I]. 
on that date. 

SI. 

This defendant objects to Finding of Fact num- 
bered 4, upon the ground that the same is not sup- 
ported by the evidence nor by any evidence in that 
there is no evidence to sustain that part of the find- 
ing reading as follows: 

‘fand that no part thereof has been paid except 
the sum of One Thousand Dollars ($1,000.00) 
paid in two installments of Five Hundred Dol- 
lars ($500.00) each at the dates set forth in the 

endorsements thereon.’’ ' 


That on the contrary, the uncontradicted evidence 
shows that the payments made by the defendant Van 
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Dyke to plaintiff Parker were made in pursuance 
of an agreement and understanding entered into by 
and between them in the state of California, and the 
payments were made in settlement of all controversy 
between [67] them and as a matter of compromise; 
that therefore, this finding should be confined to the 
fact that the note was given for a valuable consid- 
eration and at the time of the commencement of this 
action the plaintiff was the owner and _ holder 
thereof, but for a valuable consideration and as a 
matter of compromise plaintiff had released de- 
fendant Van Dyke from all liability thereon, said 
compromise having been entered into after the right 
to recover upon said instrument had been barred by 
the statutes of hmitations of the state of Arizona. 


Or 
This defendant objects to that portion of pro- 
posed Finding of Fact numbered 5 reading as 
follows: 

‘“‘That after the maturity of said note the 
defendant Cleve W. Van Dyke acknowledged 
the justness of the claim of the plaintiff upon 
said promissory note and expressed a willing- 
ness to pay the same in a written instrument in 
the following words and figures: * * *” 


upon the ground that the same is not sustained by 
any evidence and is contrary to the evidence; that 
the letter of January 1, 1927 contains neither an 
acknowledgment of the justness of the claim of 
plaintiff as of January 1, 1927, nor any implied or 
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express promise or willingness to pay the same, and 
therefore the finding in this respect is contrary to 
the evidence; that the evidence expressly shows that 
on January 1, 1927, plaintiff agreed that the de- 
fendant Van Dyke would pay no more notes to the 
St. Ansgar Bank until the St. Ansgar Bank took 
up the notes set up in plaintiff’s amended complaint, 
and that this was the extent of the agreement be- 
tween them, and was so understood and interpreted 
by the plaintiff herein and this defendant at the 
time that the instrument referred to in this Finding 
was dictated by this defendant; and this defendant 
further objects to that portion of proposed Finding 
of Fact numbered 5 setting up said instrument, upon 
the ground that [68] the instrument set up therein 
is not the same as the instrument introduced in evi- 
dence in that the instrument introduced in evidence 
was a carbon copy of an uncompleted original which 
had a blank space above the typewritten name of 
‘*Cleve Van Dyke’’ and the same was not signed by 
Cleve W. Van Dyke. 
as 

This defendant objects to proposed Finding of 
Fact numbered 6 in that the same is not sustamed 
by the evidence and is contrary to the evidence in 
that said evidence shows that while said letter men- 
tioned therein was written out in typewriting by the 
stenographer of defendant Cleve W. Van Dyke, that 
the stenographer left a blank space at the end of 
said letter after the words ‘‘ Yours very truly’’ and 
above the typewritten name of ‘‘Cleve W. Van 
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Dyke’’, so that if said letter met with the approval 
of said defendant Van Dyke he could sign his name 
thereto in ink, and that the typist merely typed 
in the name ‘*Cleve W. Van Dyke’”’ under the space 
left for his signature as is customary in typing let- 
ters from dictation so that the recipient of a letter 
would have no trouble in reading the written signa- 
ture thereto; that the original letter to Hoval A. 
Smith was never signed by the defendant Van Dyke, 
nor ever forwarded to said defendant Hoval A. 
Smith, and that by agreement between plaintiff and 
this defendant some telegram to said Hoval A. 
Smith was sent in place of the letter; that there is 
no evidence whatsoever that Cleve W. Van Dyke in- 
tended to adopt or did adopt his hame as written 
in in typewriting at the foot of said instrument be- 
low the space left for his signature, as his signature, 
and he did not adopt, ratify or sign the same. 


V. 

This defendant objects to proposed Finding of 
Fact numbered 7 upon the ground that the same is 
not sustained by the [69] evidence, and that the evi- 
denee shows that this defendant on the 14th day of 
April, 1927, paid to the plaintiff herein the sum of 
$500.00 and on June 13, 1927 paid the plaintiff a 
further sum of $500.00 in settlement of all claims 
and liability on said note, the said note at that time 
having been barred by the statutes of limitations of 
the State of Arizona and for that reason this de- 
fendant paid said sum as a compromise of a dis- 
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puted lability, and that such payments were in- 
tended by the defendant and accepted by the plain- 
tiff herein in full settlement of any liability of the 
defendant that might have existed upon said note. 


VI. 

This defendant objects to proposed Finding of 
Fact numbered 8 in that the same is incomplete 
and that the same should show that at all times since 
the 1st day of January, 1927, this defendant Cleve 
W. Van Dyke was and 1s a resident of the State of 
Arizona, and that at no time during said period 
was he a non-resident of the State of Arizona; that 
his absences from the state were at all times tem- 
porary visits to the state of California and that he 
had at all times during said period maintained his 
home in the town of Miami, State of Arizona. 


VII. 

This defendant objects to proposed Finding of 
Fact numbered 10 upon the ground that the same 
does not show that said promissory note was de- 
livered to the plaintiff herein at Chicago, Ill. on 
said October 30, 1917, and that said Finding of Fact 
should recite the delivery thereof to the plaintiff 
at Chicago, Ill. on that date. 


VITTI. 
This defendant objects to Finding of Fact num- 
bered 11 upon the ground that the same is not sup- 
ported by the evidence [70] nor by anv evidence in 


us. Bascom Parker 719 


that there is no evidence to sustain that part of the 
finding reading as follows: 
‘‘and that no part thereof has been paid except 
the sum of One Thousand Dollars ($1,000.00) 
paid in two installments of Five Hundred Dol- 
lars ($500.00) each at the dates set forth in the 
endorsements thereon.”’ 


That on the contrary, the uncontradicted evidence 
shows that the payments made by the defendant 
Van Dyke to plaintiff Parker were made in pur- 
suance of an agreement and understanding entered 
into by and between them in the state of California, 
and the payments were made in settlement of all 
controversy between them and as a matter of com- 
promise; that therefore, this finding should be con- 
fined to the fact that the note was given for a val- 
uable consideration and at the time of the com- 
mencement of this action the plaintiff was the owner 
and holder thereof, but for a valuable considera- 
tion and as a matter of compromise plaintiff had re- 
leased defendant Van Dyke from all liability 
thereon, said compromise having been entered into 
after the right to recover upon said instrument had 
been barred by the statutes of limitations of the 
state of Arizona. 
IX. 

This defendant objects to proposed Finding of 
Fact numbered 12, upon the ground that the same 
is not sustained by any evidence and is contrary to 
the evidence; that the letter of January 1, 1927, 
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set up in plaintiff’s proposed Finding No. 5, con- 
tains neither an acknowledgment of the justness of 
the claim of plaintiff as of January 1, 1927, nor any 
implied or express promise or willingness to pay 
the same, and therefore the finding in this respect 
is contrary to the evidence; that the evidence ex- 
pressly shows that on January 1, 1927, plaintiff 
agreed that the defendant Van Dyke would pay no 
more notes to the St. Ansgar Bank until the St. 
Ansgar Bank took up the notes set up in plaintiff’s 
amended Complaint, and that this was the extent of 
[71] the agreement between them, and was so under- 
stood and interpreted by the plaintiff herein and 
this defendant at the time that the instrument re- 
ferred to in this finding was dictated by this defend- 
ant; and this defendant further objects to said pro- 
posed Finding of Fact numbered 12 upon the ground 
that the instrument referred to therein is not the 
same as the instrument introduced in evidence in 
that the instrument introduced in evidence was a 
carbon copy of an uncompleted original which had 
a blank space above the typewritten name of ‘* Cleve 
W. Van Dyke’’ and the same was not signed by 
Cleve W. Van Dyke. 
xe 

This defendant objects to proposed Finding of 
Fact numbered 13 in that the same is not sustained 
by the evidence and is contrary to the evidence in 
that said evidence shows that while said letter men- 
tioned therein was written out in typewriting by the 
stenographer of defendant Cleve W. Van Dyke, 
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that the stenographer left a blank space at the end 
of said letter after the words ‘‘ Yours very truly”’ 
and above the typewritten name of ‘*Cleve W. Van 
Dyke’’, so that if said letter met with the approval 
of said defendant Van Dyke he could sign his name 
thereto in ink, and that the typist merely typed in 
the name ‘‘Cleve W. Van Dyke’’ under the space 
left for his signature as is customary in typing 
letters from dictation so that the recipient of a let- 
ter would have no trouble in reading the written 
signature thereto; that the original letter to Hoval 
A. Smith was never signed by the defendant Van 
Dyke, nor ever forwarded to said defendant Hoval 
A. Smith, and that by agreement between plaintiff 
and this defendant some telegram to Hoval A. Smith 
was sent in place of the letter; that there is no evi- 
dence whatsoever that Cleve W. Van Dyke intended 
to adopt or did adopt his name as [72] written in 
in typewriting at the foot of said instrument below 
the space left for his signature, as his signature, 
and he did not adopt, ratify or sign the same. 


Noll 

This defendant objects to proposed Finding of 
Fact numbered 14 upon the ground that the same is 
not sustained by the evidence, and that the evidence 
shows that this defendant on the 21st day of May, 
1927, paid to the plaintiff herein the sum of $500.00 
and on July 20, 1927 paid the plaintiff a further 
sum of $500.00 in settlement of claims and liability 
on said note, the said note at that time having been 
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barred by the statutes of limitations of the State of 
Arizona and for that reason this defendant paid 
said sum as a compromise of a disputed la- 
bihty, and that such payments were intended by 
the defendant and accepted by the plaintiff herein 
in full settlement of any liability of the defendant 
that might have existed upon said note. 


XIT. 

This defendant objects to proposed Finding of 
Fact numbered 15 in that the same is incomplete 
and that the same should show that at all times since 
the 1st day of January, 1927, this defendant Cleve 
W. Van Dyke was and is a resident of the State of 
Arizona, and that at no time during said period was 
he a non-resident of the State of Arizona; that his 
absences from the state were at all times temporary 
visits to the state of California and that he had at 
all times during said period maintained his home in 
the town of Miami, State of Arizona. 


2 OBE 

This defendant further objects to plaintiff’s pro- 
posed findings of fact upon the ground that the same 
are incomplete and do not correctly present the 
facts proven by [73] the evidence introduced at the 
hearing, and that the findings of fact to be made by 
the court in this cause should inelude: | 

1. That the promissory notes set up in plain- 
tiff’s amended complaint were pledged by the 
plaintiff herein as security for a loan to the St. 
Ansgar Bank long prior to January 1, 1927, and 
that at that time were in possession of the St. Ans- 
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gar Bank as pledgee thereof to secure a loan made 
thereon by the plaintiff in this action; that when 
defendant Van Dyke made his settlement with said 
bank of transactions that had occurred between him 
and said bank theretofore, the said notes so pledged 
to the bank by the plaintiff were included in the set- 
tlement by Van Dyke, but the said bank failed to 
pay to the plaintiff any sums that might be due 
him above his loan as was provided for in Van 
Dyke’s settlement with said bank. 

2. That the original of the carbon copy of the 
letter set up in plaintiff’s amended complaint was 
dictated to his stenographer by defendant Van Dyke 
and a blank space was left after the words ‘‘ Yours 
very truly’’ and above the typewritten name ‘‘ Cleve 
W. Van Dyke’’ so that the same might be signed bv 
defendant Van Dyke if he so desired; that the ori- 
ginal of the letter set up in plaintiff’s amended com- 
plaint was never signed by defendant Van Dyke nor 
sent to Hoval A. Smith, but instead there was sent 
a telegram of some nature to Smith by Van Dyke; 
that defendant Van Dyke did not dictate his name 
to the stenographer as the same appears at the bot- 
tom of the carbon copy thereof; that the defendant 
Van Dyke never instructed his stenographer to sign 
his name by typewriter or otherwise to the original 
or carbon of the letter set up in plaintiff’s amended 
complaint, nor did he ratify or adopt the said type- 
written name as his signature. [74] 

3. That the writing described in _ plaintiff’s 
amended complaint dated January 1, 1927, and 
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purporting to be a carbon copy of an instrument 
written by the stenographer of the defendant Van 
Dyke was understood by the plaintiff as a recital 
of the terms of an oral agreement entered into be- 
tween the defendant Van Dyke and plaintiff on 
that date, in which said defendant Van Dyke agreed 
with the plaintiff that he, Van Dyke, would pay 
no more money to the St. Ansgar Bank on any 
obligation of his (Van Dyke’s) to the said St. 
Ansgar Bank until the said bank took up the two 
notes set up in plaintiff’s amended Complaint, 
then pledged to the said St. Ansgar Bank as secur- 
ity for money loaned to the plaintiff by said bank; 
that the understanding of the defendant Van Dyke 
was the same as that of the plaintiff as expressed 
by the plaintiff in the following language: ‘‘ Mr. 
Van Dyke agreed with me that he would not pay 
any of those notes at the St. Ansgar Bank until 
they took up my two notes’”’. 

4, That on January 1, 1927, defendant Van 
Dyke agreed with plaintiff that he, Van Dyke, 
would pay no more notes to the St. Ansgar Bank 
until the St. Ansgar Bank took up the two notes 
set up in plaintiff’s amended complaint. 

o. That at the time of the execution of the two 
notes set up in plaintiff’s complaint and at all 
times thereafter up to and including the date of 
the filing of this action, defendant Van Dyke was 
and is a resident of the State of Arizona, and at 
no time subsequent to the 1st day of January, 1927, 
was he a non-resident of the state of Arizona. [75] 
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OBJECTIONS TO PLAINTIFF’S PROPOSED 
CONCLUSIONS OF LAW. 


if 

Defendant, Cleve W. Van Dyke, objects to plain- 
tiff’s proposed Conclusion of Law numbered 1 upon 
the ground that it is dual and should be separate 
conclusions, and upen the ground that that part of 
Conclusion of Law numbered 1 to the effect that the 
promissory notes set forth in the first and second 
cause of action are not barred by the statute of 
limitations of the state of Iowa is erroneous in 
that the complaint shows upon its face that the 
action was not brought within the time prescribed 
by the statutes of Iowa for bringing such action, 
nor is there any allegation in the complaint that 
defendant Van Dyke was a non-resident of Arizona 
at any period prior to the bringing of said action; 
and upon the ground that the proposed conclusion 
of law to the effect that the action upon said promis- 
sory notes is not barred by the statute of limitations 
of the state of Arizona is erroneous in that it ap- 
pears upon the face of the complaint and from the 
evidence that more than four years had expired 
prior to the accrual of the cause of action upon 
said promissory notes, and that therefore the same 
are barred by the statute of limitations of the state 
of Arizona, and particularly by Sections 2062 and 
2068 of the Civil Code of Arizona, 1928. 


i 
Defendant, Cleve W. Van Dyke, objects to plain- 
tiff’s proposed Conclusion of Law numbered 2 upon 
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the ground that the same is erroneous in stating 
that the instrument dated January 1, 1927, and set 
up in plaintiff’s amended complaint, is a sufficient 
memorandum in writing to arrest the running of 
the statute of limitations and to start the period 
of limitations to running anew, in that said instru- 
ment was never written nor [76] signed by Cleve 
Van Dyke nor adopted nor ratified by him and was 
not ratified by him in writing, and the alleged sig- 
nature thereto not having been signed or adopted 
by him the same does not constitute a memorandum 
in writing signed by the defendant within the mean- 
ing of Section 2068, Revised Code of Arizona, 1928, 
and the said instrument does not contain either an 
express or implied promise by the defendant Cleve 
W. Van Dyke that he would pay the alleged debt 
nor does it contain an acknowledgment of the just- 
ness of the alleged debt as of the time of the execu- 
tion of said instrument, nor that it was a valid 
and subsisting obligation of his; nor does it express 
any willingness upon his part to pay the same. 


III. 

Defendant Cleve W. Van Dyke objects to pro- 
posed Conclusion of Law numbered 3 upon the 
eround that the same is erroneous in that none of 
the absences of defendant Van Dyke, nor all of 
them, would have the legal effect of perfecting the 
operation of the statute of limitations nor of ex- 
tending the time for the bringing of the action 
herein, and that therefore said conclusion of law 1s 
totally unnecessary and improper. 
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TV. 

Defendant Cleve W. Van Dyke objects to plain- 
tiff’s proposed Conclusion of Law numbered 4 upon 
the ground that it rests upon no basis of facts 
pleaded or proven, as neither the facts pleaded nor 
proven entitle the plaintiff herein to a judgment 
against said Cleve W. Van Dyke for the said sum 
of $10,000.00 and interest or any sum whatsoever, 
as the alleged cause of action is barred by the 
statutes of the state of Arizona as shown by both 
pleading and evidence and that the evidence further 
shows that after the said cause of action was barred 
by the statutes of Arizona that all the claims of 
the plaintiff as against the defendant Cleve W. Van 
Dyke were settled [77] by a compromise agreement 
entered into in California for the sum of $2,000.00, 
which said sum of $2,000.00 was paid; there exist- 
ing at that time a dispute between the parties as 
to the justness of the claim and as to the right of 
the plaintiff to bring the action by reason of the 
same being barred by the statute of limitations of 
the state of Arizona. 

V. 

This defendant further objects to plaintiff’s pro- 
posed Conclusions of Law in that they are not com- 
plete, and further conclusions of law should be 
made to comport with the evidence received on the 
trial of the cause and the pleadings; that among 
the conclusions of law this defendant suggests as 
necessary the following: 
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1. That the demurrer of this defendant to plain- 
tiff’s second amended complaint should be sustained 
upon the ground that the same does not state suf- 
ficient facts to constitute a cause of action under 
the laws of Arizona, in that it appears that the at- 
tempted causes of action therein stated are barred 
by the provisions of Section 2062 of the Civil Code 
of Arizona, 1928, and that no facts are pleaded 
sufficient to constitute a new cause of action under 
and by virtue of the provisions of Section 2068 
of said Civil Code of Arizona, 1928. 

2. That the evidence introduced at the trial is 
insufficient to sustain the allegations of plaintiff’s 
second amended complaint. 

3. That this action is governed by the statutes 
of limitation of the state of Arizona, the law of the 
forum in which the action has been brought. 

4. That the written instrument set up in plain- 
tiff’s second amended complaint dated January 1, 
1927, is to be governed in its construction by the 
_law of the forum in which the action is brought. 

[78] 

Oo. That both the plaintiff and defendant are 
bound by their understanding of the instrument 
dated January 1, 1927, which appears in plaintiff’s 
second amended complaint, and the construction 
that each of them placed upon said instrument at 
the time that it was dictated by the defendant Van 
Dyke to his stenographer. 

6. That said instrument if properly executed 
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would not be sufficient to enable the plaintiff herein 
to maintain this cause of action under the pro- 
visions of Section 2068 of the Civil Code of Ari- 
zona, 1928, in that the same neither admits the 
justness of the debt or subsisting liability thereon 
as of January 1, 1927, nor contains any promise, 
express or implied, upon the part of defendant 
Van Dyke to pay the same nor any willingness to 
pay the same. 

7. That the instrument set up in plaintiff’s 
second amended complaint, dated January 1, 1927, 
is not such an acknowledgment of the existence of 
the debt as is allowed to remove the bar of the 
statute on the theory that such acknowledgment or 
admissions carry with it an implied promise to 
pay, for the reason that under the construction 
of the Iowa statute by the Supreme Court of that 
state, the acknowledgment must be express, clear 
and direct, for it will not do to infer or imply the 
acknowledgment, and therefrom imply the promise 
to pay, thus piling implication upon implication. 

8. That there was an accord and satisfaction of 
the controversy between the plaintiff and defend- 
ant Van Dyke, when the defendant Van Dyke paid 
to the plaintiff herein the sums of money amount- 
ing to $2,000.00 in the year 1927. 

9. That the defendant Cleve W. Van Dyke is 
entitled to a judgment against the plaintiff herein 
that said plaintiff take nothing by his said second 
amended complaint, [79] and that the defendant 
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Cleve W. Van Dyke have judgment against the 
plaintiff for his costs herein incurred. 
CHARLES L. RAWLINS 
GEORGE H. RAWLINS 
THOMAS W. NEALON 
Attorneys for Defendant, 
Cleve W. Van Dyke. 


[Endorsed]: Filed Oct. 18, 1934. [80] 


[Title of Court and Cause. | 


PROPOSED FINDINGS OF FACT AND CON- 
CLUSIONS OF LAW BY DEFENDANT 
CLEVE W. VAN DYKE. 


The Court makes the following Findings of Fact 
and Concelusions of Law in the above entitled and 
numbered cause: 


FINDINGS OF FACT. 


I. 

That the plaintiff is, and was at the time of the 
commencement of this action, a citizen and resident 
of the state of Michigan, and that the defendant, 
Cleve W. Van Dyke, is, and was at the time of the 
commencement of this action, a citizen of the state 
of Arizona. 

II. 

That the sum or value of the matter in contro- 
versy herein exceeds, exclusive of interest and costs, 
the sum of Three Thousand Dollars ($3,000.00). 
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ET, 

That on the 30th day of October, 1917, the de- 
fendants, Cleve W. Van Dyke and Hoval A. Smith, 
at Chicago, Illinois, made, executed and delivered 
to the plaintiff herein the two promissory notes set 
up in plaintiff’s second amended complaint, said 
notes being payable at the St. Ansgar Bank of 
Brush, Lubiens & Annis, in St. Ansgar, Iowa. 


Ve 

That the payee of said notes, plaintiff in this 
action, [81] pledged said notes as collateral security 
for a loan obtained by him from the said St. Ansgar 
Bank of Brush, Lubiens & Annis, and while the 
notes were so pledged by plaintiff, the defendant 
Cleve W. Van Dyke made a statement thereof with 
the pledgee; that all of this occurred long prior to 
the Ist day of January, 1927. 


Vv. 

That in the year 1927, the defendant, Cleve W. 
Van Dyke claiming in good faith that the statute 
of limitations had run against the two notes and 
that no action could be maintained by the plaintiff 
thereon, entered into an agreement with the plain- 
tiff herein to compromise the controversy between 
them as to the liability thereon by paying to the 
plaintiff the sum of $2,000.00 in full settlement of 
any liability thereon; that the defendant Cleve W. 
Van Dyke did during the year 1927 and in pursu- 
ance of said agreement, pay to the plaintiff herein 
the said sum of $2,000.00 and said sum was accepted 
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by the plaintiff herein in full settlement of any 
claim against the defendant Cleve W. Van Dyke 
upon said notes. 

VI. 

That on the Ist day of January, 1927, the de- 
fendant, Cleve W. Van Dyke, dictated to his sten- 
ographer at Miami, Arizona, the draft of a tentative 
letter addressed to Hoval A. Smith set up in plain- 
tiff’s second amended complaint herein; that at the 
end of said draft of said tentative letter after the 
words ‘‘Yours very truly’? and above the typed 
name ‘‘Cleve W. Van Dyke,”’ a blank space was left 
for the purpose of signature; that a carbon copy 
of said draft was handed to the plaintiff herein; 
that defendant Van Dyke did not sign said draft of 
said tentative letter, and did not dictate the typed 
named affixed thereto, and said letter was never 
completed nor ever sent to said Hoval P. Smith, 
but upon further con- [82] sideration of said draft 
of tentative letter, upon agreement by plaintiff and 
defendant Van Dyke the same was rejected and a 
telegram to said Smith was substituted therefor and 
sent to said Smith. 

VII. 

That the writing described in plaintiff’s second 
amnded complaint dated January 1, 1927, and pur- 
porting to be a carbon copy of an instrument written 
by the stenographer of the defendant Van Dyke 
was understood by the plaintiff as a recital of the 
terms of an oral agreement entered into between 
the defendant Van Dyke and plaintiff on that date, 
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in which said defendant Van Dyke agreed with 
the plaintiff that he, Van Dyke, would pay no more 
money to the St. Ansgar Bank on any obligation 
of his (Van Dyke’s) to the said St. Ansgar Bank 
until the said Bank took up the two notes set up in 
plaintiff’s seconded amended complaint, then 
pledged to the said St. Ansgar Bank as security for 
money loaned to the plaintiff by said bank; that 
the understanding of defendant Van Dyke was the 
sane as that of the plaintiff as expressed by the 
plaintiff in the following language: ‘‘Mr. Van Dyke 
agreed with me that he would not pay any of those 
notes at the St. Ansgar Bank until they took up 
my two notes.’’ 
VITI. 

That on January 1, 1927, defendant Van Dyke 
agreed with plaintiff that he, Van Dyke, would pay 
no more notes to the St. Ansgar Bank until the St. 
Ansgar Bank took up the two notes set up in 
plaintiff’s second amended complaint. 


exe. 

That at the time of the execution of the two notes 
set up in plaintiff’s second amended complaint and. 
at all times thereafter up to and including the date 
of the filing of this action, defendant Van Dyke 
was and is a resident of the State of [83] Arizona, 
and at no time subsequent to the Ist day of January, 
1927, was he a non-resident of the state of Ari- 
zona. 
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That both of the promissory notes set up in 
plaintiff’s second amended complaint were lost 
after the commencement of this action and prior to 
the time of the filing of his answer therein by the 
defendant Cleve W. Van Dyke and same cannot be 
found after diligent search and inquiry, but that the 
evidence establishes the form and language of said 
notes as set forth in plaintiff’s second amended 
complaint. 


AND FROM the foregoing Findings of Fact, the 
Court makes the following 


CONCLUSIONS OF LAW. 


I. 

That the demurrer of this defendant to plaintiff’s 
seconded amended complaint should be sustained 
upon the ground that the same does not state suf- 
cient facts to constitute a cause of action under 
the laws of Arizona, in that it appears that the at- 
tempted causes of action therein stated are barred 
by the provisions of Section 2062 of the Civil Code 
of Arizona, 1928, and that no facts are pleaded suf- 
ficient to constitute a new cause of action under 
and by virtue of the provisions of Section 2068 of 
said Civil Code of Arizona, 1928. 


TI. 
That the evidence introduced at the trial is in- 
sufficient to sustain the allegations of plaintiff’s 
second amended complaint. 
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huh. 
That this action is governed by the statutes of 
limitation of the state of Arizona, the law of the 
forum in which the action is brought. [84] 


ie 
That the written instrument set up in plaintiff’s 
second amended complaint dated January 1, 1927, 
is to be governed in its construction by the law of 
the forum in which the action is brought. 


Ne 

That both plaintiff and defendant Cleve W. Van 
Dyke are bound by their understanding of the in- 
strument dated January 1, 1927, which appears in 
plaintiff’s second amended complaint, and the con- 
struction that each of them placed upon said instru- 
ment at the time that it was dictated by the defend- 
ant Van Dyke to his stenographer. 


VI. 

That said instrument if properly executed would 
not be sufficient to enable the plaintiff herein to 
maintain this cause of action under the provisions 
of Section 2068 of the Civil Code of Arizona, 1928, 
in that the same neither admits the justness of the 
debt or subsisting liability thereon as of January 
1, 1927, nor contains any promise, express or im- 
plied, upon the part of defendant Van Dyke to pay 
the same nor any willingness to pay the same. 
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VIL. 

That the instrument set up in plaintiff’s second 
amended complaint, dated January 1, 1927, is not 
such an acknowledgment of the existence of the 
debt as is allowed to remove the bar of the statute 
on the theory that such acknowledgment or admis- 
sions carry with it an implied promise to pay, for 
the reason that under the construction of the Lowa 
statute by the Supreme Court of that state, the 
acknowledgment must be express, clear and direct, 
for it will not do to infer or imply the acknowledg- 
ment, and therefrom imply the promise to pay, 
thus piling implication upon implication. [85] 


WOOUE 
That there was an accord and satisfaction of the 
controversy between plaintiff and defendant Van 
Dyke when the defendant Van Dyke paid to the 
plaintiff herein the sums of money amounting to 
$2,000.00 in the year 1927. 


1X. 

That the defendant Cleve W. Van Dyke is entitled 
to a judgment against the plaintiff herein, that said 
plaintiff take nothing by his said second amended 
complaint, and that the defendant Cleve W. Van 
Dyke have judgment against the plaintiff for his 
costs herein incurred. 

CHARLES L. RAWLINS 

GEORGE H. RAWLINS 

THOMAS W. NEALON 
Attorneys for Defendant 
Cleve W. Van Dyke. 


[Endorsed]: Filed Oct. 18, 1934. [86] 
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[Title of Court and Cause. ] 


MOTION TO SET ASIDE PRELIMINARY 
ORDER AND ENTER JUDGMENT FOR 
DEFENDANT CLEVE W. VAN DYKE. 


COMES NOW the defendant Cleve W. Van 
Dyke, by his undersigned attorneys, and respect- 
fully moves the court that the preliminary order 
for judgment entered in the above entitled cause 
and action on the 15th day of September, 1934, be 
set aside and annulled, and that in leu thereof 
judgment be entered in favor of the defendant Cleve 
W. Van Dyke and as against the plaintiff herein 
that the plaintiff take nothing by his said second 
amended complaint and that the defendant, Cleve 
W. Van Dyke, have judgment against the plaintiff 
for his costs herein incurred. 

CHARLES L. RAWLINS 

GEORGE H. RAWLINS 

THOMAS W. NEALON 
Attorneys for Defendant 
Cleve W. Van Dyke. 


[ Endorsed]: Filed Oct. 18, 1934. [87] 
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[Title of Court. ] 
November, 1934 Term At Tueson 


MINUTE ENTRY OF NOVEMBER 10, 1934. 
(Globe General Minutes) 


Honorable Albert M. Sames, United States District 
Judge, Presiding. 
[Title of Cause. ] 

Plaintiff’s Proposed Special Findings of Fact 
and Conclusions of Law, Objections of the defend- 
ant Cleve W. Van Dyke thereto, said Defendant’s 
Motion to Set Aside Preliminary Order for Judg- 
ment and Enter Judgment for Defendant, and said 
Defendant’s Proposed Findings of Fact and Con- 
clusions of Law, come on regularly for hearing this 
day. 

George R. Darnell, Esquire, and Samuel L. Pat- 
tee, Esquire, appear as counsel for the Plaintiff. 
Charles L. Rawlins, Esquire, appears as counsel for 
the Defendant Cleve W. Van Dyke, and on motion 
of said counsel, 

IT IS ORDERED that Thomas W. Nealon, Es- 
quire, be entered as associate counsel for said de- 
fendant. 

Said Motion to Set Aside Preliminary Order for 
Judgment and Enter Judgment for Defendant 1s 
now duly argued by respective counsel, and 

IT IS ORDERED that said Motion to Set Aside 
Preliminary Order for Judgment and Enter Judg- 
ment for Defendant be, and the same is hereby 
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denied, to which ruling and order of the Court said 
defendant excepts. 

Counsel for the Defendant Cleve W. Van Dyke 
now move to be allowed to file verification to the 
original answer and said motion is duly argued by 
respective counsel. Counsel for the Plaintiff waives 
verification of said answer and respective counsel 
now stipulate that the answer herein may be treated 
as verified, but that Plaintiff does not admit any of 
the matters so verified and reserves the right to file 
any additional pleading made necessary by such 
[88] waiver of verification and stipulation, and 

IT IS ORDERED that said Defendant’s Motion 
to be allowed to file verification to original answer 
be, and the same is hereby denied, to which ruling 
and order of the Court said defendant excepts. 

Said Plaintiff’s Proposed Special Findings of 
Fact and Conclusions of Law and said Defendant’s 
Objections thereto, and said Defendant’s Proposed 
Findings of Fact and Conclusions of Law are now 
duly argued by respective counsel, and 

IT IS ORDERED that said Defendant’s Pro- 
posed Findings of Fact and Conclusions of Law be, 
and the same are hereby overruled, and that an ex- 
ception be entered on behalf of said defendant as to 
each proposed finding, and 

IT IS FURTHER ORDERED that said De- 
fendant’s Objections to Plaintiff’s Proposed Special 
Findings of Fact and Conclusions of Law be, and 
the same are hereby overruled, and that an excep- 
tion be entered on behalf of said defendant, and 
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IT IS FURTHER ORDERED that said Plain- 
tiff’s Proposed Special Findings of Fact and Con- 
clusions of Law be, and the same are hereby allowed 
subject to the following exceptions and amendments 
thereto, and that an exception be entered on behalf 
of said Defendant as to each of said Special Find- 
ings and Conclusions: 

That the words ‘‘and expressed a willingness to 
pay the same’’ in special finding No. 5 be stricken; 

That the words ‘‘Executed at Miami, Arizona”’ 
be inserted in line four of special finding No. 5, 
following the word ‘‘instrument’’ in said line four; 

That the following conelusions be added: ‘‘That 
the instrument in writing executed at Miami, Ari- 
zona, on the 1st day of January, 1927, is a sufficient 
acknowledgment under Section 2068, Revised 
Statutes of Arizona, 1928, to take the cause of action 
on said notes out of the Arizona Statute of Limita- 
tions’’; and ‘‘That the memorandum in writing exe- 
cuted at Miami, Arizona, on the Ist day of January, 
1927, is a sufficient admission in writing signed by 
the party to be charged that the debt is unpaid, un- 
der Section 11018, Code of Iowa, 1927, to revive 
the cause of action on said notes.’’ [89] 

Upon stipulation of the respective counsel, 

IT IS ORDERED that the Plaintiff be allowed 
until November 17, 1934, within which to prepare, 
serve and file Findings of Fact, Conclusions of Law 
and Judgment in accordance with said rulings. [90] 
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[Title of Court and Cause. ] 


SPECIAL FINDINGS OF FACT AND CON- 
CLUSIONS OF LAW. 


This cause came on for trial before the above 
named Court sitting without a jury, a jury trial 
having been duly waived, by the parties hereto, 
and was tried on the 2nd and 3rd days of June, 
1933, the parties being present in person and by 
their counsel. The demurrer of the defendant Hoval 
A. Smith to the second amended complaint having 
been sustained and the action dismissed as against 
him, the cause proceeded as against the defendant 
Cleve W. Van Dyke, and the Court having con- 
sidered the evidence both oral and documentary of- 
fered in behalf of the respective parties and having 
considered the arguments of counsel submitted in 
writing, makes the following Special Findings of 
Fact and Conclusions of Law respecting the first 
eause of action set forth in the second amended 
complaint: 

1. That the plaintiff is and was at the time of 
the commencement of this action a citizen and resi- 
dent of the State of Michigan and that the de- 
fendant Cleve W. Van Dyke is and was at the time 
of the commencement of this action a citizen of 
the State of Arizona. 

2. That the sum or value of the matter in con- 
troversy herein exceeds, exclusive of interest and 
eosts, the sum of Three Thousand Dollars 
($3,000.00). 
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3. That on the 30th day of October, 1917, the 
defendants Cleve W. Van Dyke and Hoval A. 
Smith, made, executed and delivered [91] to the 
plaintiff their certain promissory note in writ- 
ing, which note is in the words and figures fol- 
lowing: 

$5,000.00 Chicago, Illinois, 
October 30, 1917. 

On or before December 30, 1918, for value re- 
ceived, I or we, jointly and severally promise 
to pay to the order of Bascom Parker, at The 
St. Ansgar Bank of Brush, Lubiens & Annis, at 
its office in St. Ansgar, Iowa, Five Thousand 
Dollars, with interest from date at six per cent 
per annum, payable annually. 

It is agreed, and consent is hereby given, that 
if sued, a reasonable attorneys’ fee may be re- 
covered. Note or interest not paid when due, to 
bear interest at 7 per cent per annum from ma- 
Aaa ie 

The makers and endorsers hereof jointly and 
severally waive demand, notice of non-payment 
and protest of this note. 

(Sed) HOVAL A. SMITH, 
CLEVE W. VAN DYKE, 
No. 23716 
P. O. Miami, Ariz. and Chicago. 


Endorsed: April 14th, 1927, paid hereon 


by check, $500.00 
June 13th, 1927, paid hereon by check, $500.00 
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Said note was casually signed and dated at Chicago, 
Illinois, but was payable at the bank therein named 
in the State of Iowa. 

4. That said note was given for a valuable con- 
sideration and at the time of the commencement of 
this action the plaintiff was and still is the owner 
and holder thereof, and that no part thereof has 
been paid except the sum of One Thousand Dollars 
($1,000.00) paid in two installments of Five Hun- 
dred Dollars ($500.00) each at the dates set forth 
in the endorsements thereon. 

o. That after the maturity of said note the de- 
fendant Cleve W. Van Dyke acknowledged the just- 
ness of the claim of the plaintiff upon said promis- 
sory note in a written instrument in the following 
words and figures: 

January 1, 1927. 
Mr. Hoval A. Smith 
care Senator Ralph H. Cameron, 
Senate Office Building 
Washington, D. C. [92] 
My dear Hoval: 

Mr. Bascom Parker, of Niles, Michigan, ar- 
rived in Miami a few days ago asking the set- 
tlement of two notes of $5,000 each, given to 
him Chicago, August 30, 1917, in payment for 
his stock in the Calhoun Timber Company. You 
will recall this deal. 

This stock was purchased for the remaining 
stockholders of the company at the request of 
Mr. H. C. Olcott, acting for the trustees of the 
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bondholders of the Calhoun Timber Company. 
The amount to be paid for this stock was $50,- 
000; $25,000 of which was to be in Calhoun Tim- 
ber Company bonds which were owned by the 
Calhoun Timber Company and $10,000 in cash, 
and $15,600 in three $5,000 notes. These notes 
were to be the joint obligation of vourself, Mr. 
Lubiens and myself. The eash paid to Mr. Par- 
ker was a check against the 109,009 fund in the 
St. Ansgar Bank which we had borrowed from 
Thomas F’. Cole, of New York. These notes were 
to have been paid when due. One of them came 
due in the following June and was sent out to 
me to Miami for collection. I paid this note. The 
two other notes have never been paid and form 
the basis of a demand on the part of Mr. Par- 
ker for payment at this time. 

The stock was delivered and was transferred 
on the books of the company. One third of the 
stock was delivered to yourself, one third to 
Rk. C. Lubiens, and one-third to myself. After 
the company became defunct the $100,000 owed 
to Thomas F’. Cole became due and as you know 
I have paid this sum, so that puts me now in the 
position of having paid $15,000 or the $25,000 
that was owing to Mr. Parker. After the first 
note was paid the other two notes were taken 
over by the St. Ansgar Bank, through Lubiens. 
Later on one of them was sent to me for collec- 
tion by the St. Ansgar Bank. I refused to pay 
the same at the time because I had already paid 
the share due from me and later I paid a fur- 
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ther sum of $10,000 which was the original cash 
paid to Mr. Parker. 

The notes were returned to the St. Ansgar 
Bank from the Gila Valley Bank of Miami, the 
bank to whom they were sent for collection. The 
refusal was based upon the grounds that I did 
not owe the money, that the stock had been 
turned over to Mr. Lubiens and that he owed 
the money for the amount due, as I had paid 
my share in full. 

Later on there were some differences between 
the St. Ansgar Bank on this Calhoun Timber 
Company matter and yourself and myself. Mr. 
Lubiens, who was the treasurer of the company, 
and who was mutually trusted by us at the 
time, had gathered together a lot of notes 
which he had placed in the bank and which had 
been signed by us at various times, and for 
which we had received no consideration and 
for which the Calhoun Timber Company had 
received no consideration. In my opinion at the 
time this matter was brought to my attention 
by you and Mr. Salisbury, the whole matter was 
a fraud and that the bank could not hold me for 
any amount. 

Time went on and at your insistence an agree- 
ment was reached between ourselves and the 
st. Ansgar Bank. In order to avoid litigation 
we agreed to a settlement between the bank 
and ourselves with the understanding that all 
notes and obligations were to be included with- 
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in this settlement. No notice has ever been 
received by me from the Bank of St. Ansgar 
or Mr. Lubiens [93] that they had not taken up 
these notes when they were refused payment 
by me for the cause stated above. I was under 
the impression that Mr. Lubiens and bank, 
having been notified by me that it was their 
obigation, had assumed these notes and that 
they were still held by them and was part of 
the consideration upon which our settlement 
was based. What was my surprise to learn the 
other day upon the arrival of Mr. Parker that 
the bank, instead of including these notes in 
our settlement as I presumed was being done, 
had returned the notes to Mr. Parker unpaid. 
And now Mr. Parker has presented these notes 
to me for payment. 

Now, Hoval, I have tried to be patient in 
this matter, I have tried to be fair; I have 
assumed more than my share of the obligation 
of this disastrous enterprise. I have carried 
the loan for you; I have carried the loan for 
the bank and had paid out practically all the 
cash money which has been paid out since the 
final crash of the company. I have secured not 
one nickel or one dime in salvage from the 
company and I have gone so far as to pay the 
$100,000 to Mr. Cole which was a joint obliga- 
tion of yourself, the bank and myself. 

I presumed the bank was trying to adjust 
this thing fairly and on a basis of equity and 
trying to clear up a nasty mess. When Mr. 


vs. Bascom Parker 107 


Parker arrived I explained to him fully what 
my relationship to the bank was on _ these 
matters. I told him that we now have due and 
payable a note to them of $10,000. He has noti- 
fied me that we must not make this payment 
to the bank until his matter is adjusted. 

I am writing you to inform you of the situa- 
tion. I request now that you feel obligation 
to Mr. Parker to fulfill my statement to him 
that we will not pay this note to the Bank of 
St. Ansgar until the matter is adjusted. In 
other words I request that you, upon your re- 
turn to Arizona, stop at St. Ansgar, see Mr. 
Salisbury and present this matter to him. Mr. 
Parker would have levied upon this payment 
that we were about to make to the bank of 
St. Ansgar had I not stipulated to him as stated 
above. I suggest that you now have a definite 
understanding with Mr. Salisbury in reference 
to this matter. I expect them to treat Mr. 
Parker as fairly as I have treated them. Our 
agreement with M1. Parker was definite. Our 
arrangement among ourselves was well under- 
stood and Mr. Parker is only asking for his 
rights and what is legitimate. The fact of the 
matter is | am very much surprise indeed at 
the action taken by the bank in this matter, 
especially after the settlement that has been 
made between them and us. We were trying 
to seek a way out of our difficulties and the 
way out unloaded over a quarter of a million 
dollars of obligations upon myself, which, while 
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it is unfair, was arranged in order to avoid 
troublesome litigation and a long period of con- 
test and fighting. As you know, we discussed 
the matter and we decided that it would take 
a large sum of money and a long time to work 
out this litigation. My health was poor, your 
affairs were involved, times were hard and we 
felt that we might better make an amicable set- 
tlement rather than seek our dues in the court. 
It may be that Mr. Salisbury does not know 
about this situation, and if he does not, you 
should apprise him of it and clarify it as soon 
as possible. 
With kindest personal regards, I am 
Your very truly, 
CLEVE W. VAN DYKE. 
[94] 


That the promissory note set forth in Finding 3 
is one of the promissory notes mentioned and de- 
scribed in the foregoing instrument. Said instru- 
ment was written, signed and delivered by defend- 
ant, Cleve W. Van Dyke, to the plaintiff at Miami, 
in the County of Gila, State of Arizona, on the 
first day of January, 1927. 

6. That immediately prior to the first day of 
January, 1927, the date upon which said instru- 
ment was written, the plaintiff presented said prom- 
issory note to the defendant Cleve W. Van Dyke 
and demanded payment thereof. That on said first 
day of January, 1927, the defendant Cleve W. Van 
Dyke in the presence of the plaintiff dictated to 
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his secretary the instrument bearing date on that 
day and the same was taken down in shorthand 
and on said day written out in typewriting and 
the name of the defendant Cleve W. Van Dyke 
was written at the end thereof in typewriting. As 
soon as the same had been written out in type- 
writing a carbon copy thereof was delivered by 
the said defendant Cleve W. Van Dyke to the plain- 
tiff. That the said defendant Van Dyke informed 
the plaintiff that he intended to send the original 
or ribbon copy of said instrument to the defendant 
Hoval A. Smith, but in fact never did send it 
but retained it in his possession. That the said 
defendant Cleve W. Van Dyke intended to adopt 
and did adopt his name written in typewriting at 
the foot of said instrument as his signature, and 
did thereby sign the same. 

7. Thereafter and on the 14th day of April, 
1927, the defendant Cleve W. Van Dyke paid 
the plaintiff upon the said note the sum of $500.00, 
and on June 1éth, 1927, paid the plaintiff on said 
note the further sum of $500.00, making $1,000.00 
in all. ‘That such payments were intended and 
agreed to be, and in fact were payments upon the 
promissory note aforesaid and not a sum agreed 
upon in settlement of any [95] lability on said 
note. 

8. That between the first day of January, 1927, 
and the time of the commencement of this action 
the defendant Cleve W. Van Dyke was absent 
from the State of Arizona and in the State of 
California for different periods aggregating more 
than six months. 
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9. With respect to the second cause of action 
set forth in the complaint, Findings 1 and 2 re- 
lating to the First Cause of Action are adopted 
without here repeating them. 

10. That on the 30th day of October, 1917, the 
defendants, Cleve W. Van Dyke and Hoval A. 
Smith made, executed and delivered to the plaintiff 
their certain promissory note in writing, which note 
is in the words and figures following: 

$5,000.00 Chicago, Illinois, Oct. 30, 1917 

On o1 before June 30, 1919, for value re- 
ceived, I or we, jointly and severally promise 
to pay to the order of Bascom Parker at The 
St. Ansgar Bank of Brush, Lubiens & Annis, at 
its office in St. Ansgar, Lowa, Five Thousand 
Dollars, with interest from date at six per cent 
per annum, payable annually. 

It is agreed, and consent is hereby given, that 
if sued, a reasonable attorney’s fee may be re- 
covered. Note or interest not paid when due, 
to bear interest at 7 per cent per annum from 
maturity. 

The makers and endorsers hereof jointly and 
severally waive demand, notice of non-payment 
and protest of this note. 

(Sen) HOVAL A. SMITH 
CLEVE W. VAN DYKE 
No. 5793 
P. O. Bisbee, Ariz. 
Miami, Arizona 


Endorsed: May 21st, 1927, paid hereon 
by check $500.00 
July 20th, 1927, by check, 500.00 
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Said note was casually signed and dated at Chi- 
eago, Illinois, but was payable at the bank therein 
named in the State of Iowa. 

11. That said note was given for a valuable 
consideration and at the time of the commencement 
of this action the plaintiff was and still is the owner 
and holder thereof, and that no part thereof has 
been paid except the sum of One Thousand Dol- 
lars ($1,000.00) paid in two installments of Five 
Hundred Dollars [96] ($500.00) each at the dates 
set forth in the endorsements thereon. 

12. That after the maturity of said note the 
defendant Cleve W. Van Dyke acknowledged the 
justness of the claim of the plaintiff upon said 
promissory note in the written instrument which is 
set forth in Finding No. 5 upon the First Cause of 
Action and is one of the promissory notes mentioned 
and described in said written instrument. Said in- 
strument was written, signed and delivered by de- 
fendant Cleve W. Van Dyke to the plaintiff at 
Miami, in the County of Gila, State of Arizona, 
on the first day of January, 1927. 

13. That immediately prior to the first day of 
January, 1927, the date upon which said instrument 
was written, the plaintiff presented said promis- 
sory note to the defendant Cleve W. Van Dyke 
and demanded payment thereof. That on said first 
day of January, 1927, the defendant Cleve W. Van 
Dyke in the presence of the plaintiff dictated to his 
secretary the instrument bearing date on that day 
and the same was taken down in shorthand and 
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on said day written out in typewriting and the 
name of the defendant Cleve W. Van Dyke was 
written at the end thereof in typewriting. As soon 
as the same had been written out in typewriting 
a carbon copy thereof was delivered by the said 
defendant Cleve W. Van Dyke to the plaintiff. 
That the said defendant Van Dyke informed the 
plaintiff that he intended to send the original or 
ribbon copy of said instrument to the defendant 
Hoval A. Smith, but in fact never did send it 
but retained it in his possession. That the said 
defendant Cleve W. Van Dyke intended to adopt 
and did adopt his name written in typewriting at 
the foot of said instrument as his signature, and 
did thereby sign the same. 

14. Thereafter and on the 14th day of Aprud, 
1927, the defendant Cleve W. Van Dyke paid the 
plaintiff upon said note the sum of $500.00, and 
on June 13th, 1927, paid the plaintiff [97] on said 
note the further sum of $500.00, making $1,000.00 
in all. That such payments were intended and 
agreed to be and in fact were payments upon the 
promissory note aforesaid and not a sum agreed 
upon in settlement of any lability on said note. 

15. That between the first day of January, 1927, 
and the time of the commencement of this action 
the defendant Cleve W. Van Dyke was absent from 
the State of Arizona and in the State of California 
for different periods aggregating more than six 
months. 

16. That both of said promissory notes were lost 
since the commencement of this action and the same 
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ean not be found after diligent search and inquiry, 
but that the evidence establishes the form and lan- 
euage of said notes as set forth in the foregoing 
findings. 

17. The Court further finds that a reasonable 
attornevs’ fee for the bringing of this action upon 
both of said notes and prosecuting the same to 
judgment on behalf of the plaintiffs is the sum 
of Two Thousand Dollars ($2,000.00). 


As Conclusions of Law the Court Finds: 

1. That the promissory notes set forth in the 
first and second cause of action are not, nor is 
either of them, barred by the statute of limitations 
of the State of Lowa or the State of Arizona, but 
that the same are now valid and subsisting obliga- 
tions. 

2. That the instrument dated January Ist, 1927, 
written and signed by the defendant Cleve W. Van 
Dyke is a sufficient memorandum in writing signed 
by the said defendants to arrest the running of the 
statute of limitations and to start the period of 
hmitation to running anew under the law of the 
State of Iowa. 

3. That the instrument dated January Ist, 1927, 
written and signed by the defendant Cleve W. 
Van Dyke is a sufficient [98] memorandum in writ- 
ing signed by the said defendants to arrest the 
running of the statute of limitations and to start 
the period of limitation to running anew under 
the law of the State of Arizona. 

4. ‘hat the absences of the defendant Cleve W. 
Van Dyke from the State of Arizona prevented the 
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operation of the statute of limitations during the 
period of such absences, and that neither of said 
notes was barred by limitations. 

5. That the plaintiff is entitled to judgment 
against the defendant Cleve W. Van Dyke for the 
sum of Hight Thousand Dollars ($8,000.00), being 
the unpaid principal of said two promissory notes, 
with interest at the rate of seven per cent (7%) 
per annum from the maturity thereof as therein 
provided until paid, less the sum of One Thousand 
Dollars ($1,000.00) paid upon each of said notes, 
and for a reasonable attorneys’ fee in the amount 
fixed by the Court at the sum of Two Thousand 
DoHars ($2000.00), and for the costs of this action. 

Let judgment be entered accordingly. 

Dated November 22nd, 1934. 

ALBERT M. SAMES 
Judge of the District Court of the United 
States for the District of Arizona. 

[ Endorsed]: Plaintiff’s Proposed Special Find- 
ings of Fact and Conclusions of Law. Filed Nov 
16 1934. 


[Endorsed]: Special Findings of Fact and Con- 
clusions of Law. Filed Nov 22 1934. [99] 
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In the District Court of the United States for the 
District of Arizona 


No. L-202—Globe 


BASCOM PARKER, 
Plaintiff, 
VS. 


HOVAL A. SMITH and CLEVE W. VAN DYKE, 
Defendants. 


JUDGMENT 


This cause came on for trial before the above 
named Court, sitting without a jury, a jury trial 
having been duly waived by stipulation of the 
parties hereto, and was tried on the 2nd and 3rd 
days of June, 1933, the parties being present in 
person and by their counsel. 

The demurrer of the defendant Hoval A. Smith 
to the second amended complaint having been 
sustained and no further amendment having been 
filed, and the action having been ordered dismissed 
as against him, the cause proceeded as against the 
defendant Cleve W. Van Dyke. Both parties offered 
oral and documentary evidence, and the Court hav- 
ing considered the evidence and the arguments of 
counsel submitted in writing, did thereafter enter 
its order directing judgment to be entered in favor 
of the plaintiff and did thereafter make and file 
its special findings of fact and conclusions of law 
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respecting each of the causes of action set forth 
in said second amended complaint, and did direct 
that judgment be entered in favor of the plaintiff 
as previously ordered. 

NOW, THEREFORE, pursuant to said order for 
judgment and said special findings of fact and con- 
clusions of law and the direction respecting the 
entry of judgment made pursuant thereto, it is by 
the Court, [100] 

ORDERED, ADJUDGED AND DECREED 
that the plaintiff Bascom Parker do have and 
recover of and from the defendant Cleve W. Van 
Dyke upon the first and second causes of action 
set forth in the second amended complaint herein 
the principal sum of Eight Thousand Dollars 
($8,000.00), together with interest in accordance 
with the terms of the promissory notes set forth 
in plaintiff’s second. amended complaint herein, 
amounting in all, both principal and interest at the 
date of this judgment to the sum of Eighteen Thou- 
sand Seven Hundred Sixty-seven and 68/100 Dol- 
lars ($18,767.68), and that said principal sum of 
Hight Thousand Dollars ($8,000.00) bear interest 
from the date hereof until paid at the rate of 
seven per cent per annum. 

AND IT IS FURTHER ORDERED, AD- 
JUDGED AND DECREED that the said Bascom 
Parker do have and recover of and from the de- 
fendant Cleve W. Van Dyke the further sum of 
Two Thousand Dollars ($2,000.00) attorneys’ fees 
in this action. 
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AND IT IS FURTHER ORDERED, AD- 
JUDGED AND DECREED that the said plaintiff 
Bascom Parker do have and recover of and from 
the defendant Cleve W. Van Dyke the costs of this 
action taxed at the sum of One Hundred Seventy 
Nine and 55/100 Dollars ($179.55). 

AND IT IS FURTHER ORDERED, AD- 
JUDGED AND DECREED that for the several 
sums adjudged in favor of the said plaintiff he have 
execution against the defendant Cleve W. Van 
Dyke. 

AND JT IS FURTHER ORDERED, AD- 
JUDGED AND DECREED that this action be 
dismissed as against the defendant Hoval A. Smith 
and that said defendant Hoval A. Smith go hence 
without day. 

Done in Open Court this 22nd day of November, 
1934. 

ALBERT M. SAMES 
Judge U. S. District Court. 


[Endorsed]: Pltf’s. Proposed Judgment. Filed 
Nov 16 1934. 


| Endorsed]: Filed Nov 22 1934. [101] 


I 


[Title of Court and Cause. ] 
MOTION FOR NEW TRIAL 


COMES NOW Cleve W. Van Dyke, defendant 
in the above entitled cause and moves this Court 
for an order setting aside the judgment herein as 
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to this defendant and granting a new trial in the 
above entitled cause as to this defendant, for the 
following reasons: 
os 

That the judgment rendered in the above entitled 
cause and action is contrary to law in that plain- 
tiff’s second amended complaint fails to state a 
eause of action that is not barred by the statute 
of limitations of the State of Arizona, as contained 
in Subdivision 3, Section 2061, of 1928 Civil Code 
of Arizona, and for this reason the demurrer of this 
defendant setting up Sec. 2068 of the Civil Code 
of Arizona as a defense should have been sustained. 


II. 

That the judgment of the Court rendered in 
favor of plaintiff herein is not justified by the 
Findings of Fact made by the Court, and is con- 
trary to law, in that Findings of Fact, numbered 
) and 12, stating that the written instrument dated 
January 1, 1927, and which is set up in haec verba 
in said Finding of Fact numbered 5, ‘‘was written, 
signed and delivered at Miami, in the County of 
Gila, State of Arizona, on the first [102] day of 
January, 1927’’, is not sufficient to take the claim 
sued upon out of the operation of the statute 
of limitations of the State of Arizona under Sec- 
tion 2068, Civil Code, 1928. 


ITT. 
That the judgment of the Court is erroneous and 
a new trial should be granted herein for the rea- 
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son that the Court’s Conclusion of Law numbered 
1 that the promissory notes set forth in the first 
and second causes of action are not, nor is either 
of them, barred by the statute of limitations of 
the state of Iowa or the state of Arizona, but 
that the same are now valid and subsisting obliga- 
tions, is erroneous, in that the action is governed 
by the law of the forum, namely, of the state 
of Arizona, and Findings of Fact numbered 5 and 
12 showing that the instrument dated January 1, 
1927, was delivered at Miami, County of Gila, State 
of Arizona, required the conclusion of law that 
the action is barred by the statutes of limitation of 
the State of Arizona. 


IV. 

That Conclusion of Law numbered 2 is erroneous 
in holding that the instrument dated January 1, 
1927, is a sufficient memorandum in writing, signed 
by said defendant, to arrest the running of the 
statute of limitations and to start the period of 
limitations to running anew under the law of the 
state of Lowa, in that said instrument was dictated 
and delivered in the state of Iowa, and is required 
to be interpreted under the laws of the State of 
Arizona, and is not sufficient under the laws of the 
state or Arizona to arrest the running of the 
statute of limitations and to start the period of 
limitations to running anew under he laws of the 
state of Lowa, and for the further reason that the 
laws of Arizona being the law of the forum govern 
in all matters pertaining to the remedy. [103] 
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Ne 

That Conclusion of Law numbered 3 that the 
instrument dated January 1, 1927, is a sufficient 
memorandum in writing signed by said defendant 
to arrest the running of the statute of limitations 
to running anew under the laws of the state of 
Arizona, is erroneous in that said instrument is 
not sufficient under the provisions of Section 2068, 
Revised Code of Arizona 1928 to start the period 
of limitations to running anew under the laws of 
the state of Arizona or to arrest the running of the 
statute of limitations of the state of Arizona, in 
that the same does not contain any express or im- 
plied promise to pay the debt upon which recovery 
is sought in this action, nor does it contain an 
acknowledgment of the justness of the claim as a 
subsisting obligation as of the date of January 1, 
1927, or at all, from which the promise to pay the 
same could be implied, but expressly negatives any 
such acknowledgment. 

VI. 

That Conelusions of Law numbered 5 is erron- 
cous in that the Findings of Fact are not sufficient 
to sustain the entry of the judgment in that it 
appears from said Findings of Fact that the action 
is barred by the statute of limitations of the state 
of Arizona as pleaded by this defendant. 


Vil. 
That the Court erred in making its Findings of 
Fact numbered 4 and 11 that the plaintiff was 
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and still is the holder of the notes set up in Find- 
ings of Fact numbered 3 and 10 in haec verba, 1n 
that there is no evidence in the record to sustain 
said Findings of Fact that plaintiff was and stall 
is the owner and holder of said notes at the time 
of the filing of this action or at the time of the 
judgment. That said notes were not produced at 
the trial and for that reason no inference could 
be drawn therefrom that they were still owned by 
the [104] plaintiff in this action, and the uncon- 
tradicted evidence is (R T 22) that these notes 
had been pledged to the St. Ansgar Bank of Brush, 
Lubiens & Annis, and the only testimony tending 
to establish these notes as lost imstruments were 
the depositions of Robert E. Proctor, Carson P. 
Parker, Annie EK. Parker, Mary E. Renier and 
thloe Dinehart, and it nowhere appears in these 
depositions that the witnesses making same had 
ever seen the original pleadings filed in this ac- 
tion, or a certified copy thereof or any authenti- 
cated copy thereof; that therefore there was no 
sufficient identification of these notes to either 
permit secondary evidence thereof being introduced 
into evidence or from which any inference of own- 
ership in the plaintiff could be implied. 


OEE 
That that part of Findings of Fact numbered 5 
and 12 reading as follows: ‘‘said instrument was 
written, signed and delivered by defendant Cleve 
W. Van Dyke to the plaintiff at Miami, in the 
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County of Gila, State of Arizona, on the first day of 
January, 1927’’, is not sustained by any evidence 
and is contrary to the evidence, in that it appears 
upon the face of said written instrument (plaintiff’s 
Exhibit No. 4) that the same was merely a carbon 
copy of a tentative letter which was never signed 
or delivered and that it was an uncompleted in- 
strument with a blank space left for the signature 
of the defendant Cleve W. Van Dyke, should the 
same meet with his approval; that there is no evi- 
dence in the record to show that the defendant 
Cleve W. Van Dyke adopted or intended to adopt 
the typewritten words ‘‘Cleve W. Van Dyke’’ at 
the foot of said letter, as his signature. 


IX. 

That the judgment rendered by the Court here- 
In is contrary to the evidence in that the uncon- 
tradicted evidence [105] shows that the instrument 
dated January 1, 1927, and which is set up in haec 
verba in Finding of Fact numbered 5, was con- 
strued at the time at which it was dictated, by 
the plaintiff and defendant Cleve W. Van Dyke 
as not being an acknowledgment of the justness 
of the claim herein sued upon. nor any recognition 
thereof as a subsisting obligation of the defendant 
Cleve W. Van Dyke, nor was it intended as an ad- 
mission of the justness of the debt sued upon or 
of any willingness to pay the same, nor any ex- 
press or impled promise of any willingness to 
pay the same; that upon the contrary it was inter- 
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preted by the plaintiff and defendant Cleve W. Van 
Dyke at that time to be a promise upon the part 
of defendant Van Dyke that he would not pay to 
the St. Ansgar Bank certain notes due that bank in 
the sum of $10,000.00 by the defendant Van Dyke, 
until that bank should settle with the plaintiff 
in this action for the notes which are now the 
subject matter of this action, and that was the 
interpretation placed upon said instrument by each 
of the parties at the time of the trial, the inter- 
pretation of the plaintiff as given in his testimony 
(R. 'f. 67) being in words as follows: ‘‘Mr. Van 
Dyke agreed with me he would not pay any of 
those notes at the St. Ansgar Bank until they 
took up my two notes.’’ 


xe 

That Finding of Fact numbered 6 is erroneous 
and not sustained by the evidence as to that por- 
tion thereof reading as follows: ‘‘That the said 
defendant Cleve W. Van Dyke intended to adopt 
and did adopt his name written in typewriting at 
the foot of said instrument as his signature, and 
did thereby sign the same;’’ that therefore the 
judgment being founded upon a finding of fact that 
has no evidence to support it, is erroneous and 
contrary to the law and the evidence. 


xt. 
That Findings of Fact numbered 8 and 15, to the 


effect [106] that Cleve W. Van Dyke was absent 
from the State of Arizona in the state of California 
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at different periods aggregating more than six 
months is not sustained by the evidence, there be- 
ing no evidence to’ show that said Van Dyke was 
absent from the state for any such period of time. 


XIT. 

That that portion of Finding of Fact numbered 
13 reading as follows: ‘‘that said defendant Cleve 
W. Van Dyke intended to adopt and did adopt his 
name written in typewriting at the foot of said 
instrument and did thereby sign the same”’ is not 
sustained by any evidence, and therefore the judg- 
ment of the court is not sustained by the evidence. 


XIII. 

That Finding of Fact numbered 16 1s not sus- 
tained by the evidence as it does not appear from 
any of the depositions introduced into evidence that 
any of the witnesses making said depositions ever 
saw the promissory notes signed by this defendant 
or any original pleading in the case or any certi- 
fied or authenticated copy thereof, or that the 
notes seen by them were notes that had been signed 
by this defendant. 

pal. 

That the judgment of the Court rendered herein 
1S erroneous as a matter of law, in that the original 
complaint filed in this action was based upon a 
foreign contract, namely, an Iowa contract, and the 
same being barred by the Arizona statute of limi- 
tations, Section 2061, the court rightly sustained 
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a demurrer thereto; that the second amended com- 
plaint filed by the plaintiff herein was based upon 
the same theory, namely, that this was an action 
upon an lIowa contract and not upon any new 
promise and was so construed by the plaintiff in 
the allegations of his pleadings of matters to avoid 
the statute of limitation of the state of Iowa; and 
because the [107] cause of action upon the original 
notes could not be maintained when the defendant 
pleaded the bar of the statute of limitations of the 
state of Arizona, this judgment is erroneous and 
a new trial should be granted this defendant Cleve 
W. Van Dyke. 

WHEREFORE this defendant, Cleve W. Van 
Dyke, prays that his motion to set aside the judg- 
ment herein as to him and grant a new trial as 
to him, be granted. 

CHARLES L. RAWLINS 
GHORGE H. RAWLINS 
THOMAS W. NEALON 
Attorneys for Defendant 
Cleve W. Van Dyke 


[Endorsed]: Filed Nov 30 1934. [108] 
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[Title of Court and Cause. ] 


AFFIDAVIT OF SERVICE OF MOTION FOR 
NEW TRIAL AND POINTS AND AU- 
THORITIES OF DEFENDANT CLEVE W. 
VAN DYKE ON MOTION FOR NEW 
TRIAL. 


State of Arizona, 
County of Maricopa.—ss. 


JOSEPHINE PRUETT, being first duly sworn, 
deposes and says: 

That on the 28th day of November, 1934, she 
deposited in the United States Post Office, at the 
branch thereof known as the Luhrs Station, on 
West Jefferson Street, Phoenix, Arizona, a sealed 
envelope, postage prepaid, containing a copy of 
the Motion for New Trial and a copy of Points 
and Authorities of Defendant Cleve W. Van Dyke 
on Motion for New Trial, in the above entitled 
cause, which envelope was addressed to Messrs. 
Darnell & Nave, Attorneys for Plaintiff, at their 
office in the Consolidated National Bank Building, 
Tucson, Arizona, and their letter acknowledging 
receipt thereof is attached hereto. 

JOSEPHINE PRUETT 


Subscribed and sworn to before me this 2nd day 
of January, A. D., 1935. 
My commission expires January 23, 1936. 
[Seal] MARGARET WATSON 
Notary Public. [109] 
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Law Offices of 
DARNELL & NAVE 
Consolidated Nat’l Bank Bldg., 
Tueson, Arizona. 


November 30th, 1934. 


Rawlins & Rawlins, Attorneys 
Professional Building 
Phoenix, Arizona. 
Gentlemen: 
Attention: Mr. Charles L. Rawlins 

We acknowledge receipt of your motion for new 
trial and the memorandum of points and authori- 
ties in support thereof. 

We do not know what date Judge Sames will 
wish to take this matter up, but will ascertain that 
and write you. 

Very truly yours, 
DARNELL & NAVE 
By: George R. Darnell 
GRD:G 


[ Endorsed]: Filed Jan 3 1935. [110] 
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RAWLINS & RAWLINS 
Attorneys and Counsellors at Law 
Professional Building 
Phoenix, Arizona. 

Charles L. Rawlins 
Geo. H. Rawlins December 8, 1984. 
Messrs. Darnell & Nave, 
Attorneys at Law, 
Consolidated National Bank Bldg., 
Tueson, Arizona. 

Re: Parker vs. Van Dyke 
Gentlemen : 

It is agreeable to me to have the Motion for New 
Trial which is set for Monday, December 10th, 
continued until December 20th. I cannot accept the 
Sist as I have that day engaged and also the 7th 
of January. Judge Nealon is likewise tied up on 
those dates. When I talked to you on the telephone, 
I didn’t just exactly know the facts. 

Now you can have this motion set down for the 
20th and if that is not satisfactory to you, it can 
go down to a further date in January. Any time 
after the 10th of January will be satisfactory 
to us. 

You may have all the time you want to file ob- 
jections, motions, briefs, or other pleadings to our 
Motion for New Trial, and the rules need not be 
followed as far as we are concerned in this matter. | 

Very truly yours, 
Chas. L. Rawlins 
CHARLES L. RAWLINS 
CLR:JO 
Ene. 
[Endorsed]: Filed Dee 10 1934. [111] 
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[Title of Court.] 
November 1934 Term At Tueson 


MINUTE ENTRY OF DECEMBER 8, 1934 
(Globe General Minutes) 


Honorable Albert M. Sames, United States District 
Judge, Presiding. 


[Title of Cause. ] 


On motion of George R. Darnell, Esquire, counsel 
for the Plaintiff, and upon his representation to 
the Court that counsel for the Defendant Cleve W. 
Van Dyke have agreed thereto, 


IT IS ORDERED that said Defendant’s Motion 
for New Trial, heretofore filed herein, be con- 
tinued for hearing at Tucson to Thursday, De- 
cember 20, 1934 at the hour of ten o’clock A. M., 
and that said Plaintiff be allowed until December 
18, 1934, within which to file his brief in opposition. 
to said Motion. [112] 
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November 1934 Term At Tueson 


MINUTE ENTRY OF DECEMBER 20, 1934 
(Globe General Minutes) 


Tfonorable Albert M. Sames, United States District 
Judge, Presiding. 


[Title of Cause. | 
HEARING ON MOTION FOR NEW TRIAL. 


Motion of the Defendant Cleve W. Van Dyke 
for New Trial comes on regularly for hearing this 
day. 


George R. Darnell, Esquire, and Samuel L. Pat- 
tee, Esquire, appear as counsel for the Plaintiff. 
Thomas J. Nealon, Esquire, appears as counsel for 
the Defendant. 


Argument is now had by respective counsel, and 


IT IS ORDERED that said Motion for New 
Trial be submitted and by the Court taken under 
advisement; that the Plaintiff be allowed fifteen 
days within which to file his authorities and that 
said Defendant be allowed fifteen days thereafter 
within which to reply thereto. [113] 
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[Title of Court. ] 


November 1934 Term At Tueson 


MINUTE ENTRY OF FEBRUARY 12, 1935 
(Globe General Minutes) 


Honorable Albert M. Sames, United States District 
Judge, Presiding. 


[Title of Cause. | 


ORDER DENYING MOTION FOR NEW 
TRIAL. 


Motion of the Defendant Cleve W. Van Dyke 
for a New Trial having heretofore been argued, sub- 
mitted and by the Court taken under advisement, 
and the Court having duly considered the same, 
and being fully advised in the premises, 

IT IS ORDERED that said Motion for New 
Trial be, and the same is hereby denied, and that 
an exception be entered on behalf of said Defend- 
ant. [114] 


[Title of Court and Cause. | 


STIPULATION EXTENDING TIME TO FILE 
AND SETTLE BILL OF EXCEPTIONS 
AND DOCKET APPEAL 

IT IS STIPULATED by and between the par- 
ties to the above entitled and numbered action, 


ise Cleve W. Van Dyke 


through their undersigned attorneys, that an order 
may be entered by the Court extending the time of 
the defendant, Cleve W. Van Dyke, within which 
to prepare draft of Bill of Exceptions, serve and 
file same, and have same settled, allowed and ap- 
proved, up to and including the 1st day of May, 
1935. 

IT IS FURTHER STIPULATED that the time 
for docketing the appeal in the above entitled 
and numbered cause may be by order of the Court 
extended to and including the Ist day of May, 1935. 

DARNELL & NAVE 
SAMUEL L. PATTEE 
Attorneys for Plaintiffs 
RAWLINS & RAWLINS 
CHARLES L. RAWLINS 
THOMAS W. NEALON 
Attorneys for Defendant, 
Cleve W. Van Dyke 


[Endorsed]: Filed Feb 25 1935. [115] 


[Title of Court and Cause. ] 


ORDER EXTENDING TIME FOR PREPARA- 
TION AND FILING, ETC., OF BILL OF 
EXCEPTIONS 

IT IS HEREBY ORDERED that the time with- 
in which Cleve W. Van Dyke may prepare draft 
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of Bill of Exceptions, serve and file same and ob- 
tain settlement, allowance or approval thereof, be 
and -the same is hereby extended to and including 
the Ist day of May, 1935. 


Done in open Court this 25th day of February, 
1935. 
ALBERT M. SAMES 
United States District Judge 


[Endorsed]: Filed Feb 25 1935. [116] 


[Title of Court and Cause. ] 


STIPULATION EXTENDING TIME FOR 
PRESENTATION, SETTLEMENT, AND 
ALLOWANCE OR APPROVAL OF BILL 
OF EXCEPTIONS, FOR DOCKETING AP- 
PEAL, AND EXTENDING NOVEMBER 
1934 TERM OF THE COURT 


IT IS STIPULATED by and between Bascom 
Parker, plaintiff and appellee, and Cleve W. Van 
Dyke, defendant and appellant, acting by their 
undersigned attorneys, that an order may be en- 
tered in the above entitled matter, extending the 
time for presentation, settlement, and allowance 
or approval of the bill of exceptions, for docketing 
the appeal, and extending the November 1934 Term 
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of the Court, up to and including the Ist day of 
June, 1935. 


Dated this 22nd day of April, 19395. 
GEORGE R. DARNELL 
SAMUEL L. PATTEE 
L. V. ROBERTSON 
Attorneys for Plaintiff and 
Appellee 
CHARLES L. RAWLINS 
GEO. H. RAWLINS 
THOMAS W. NEALON 
Attorneys for Defendant 
Cleve W. Van Dyke, 
defendant and appellant 


[Endorsed]: Filed Apr 22 1935. [117] 


[Title of Court and Cause. | 


ORDER EXTENDING NOVEMBER 1934 TERM 
OF FEDERAL COURT. 


IT IS HEREBY ORDERED that the Novem- 
ber 1934 term of this District Court for the Dis- 
trict of Arizona, be and the same is hereby extended 
to and including the Ist day of June, 1935, for 
the purpose of preparing and filing, settlement, 
allowance or approval of bill of exceptions, and 
for the purpose of making any and all motions, 
and of taking any action which must be made or 
taken within the November 1934 term of the Court, 
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in reference to the judgment in the above entitled 
action. 
Done in open Court this 22nd day of April, 1935. 
ALBERT M. SAMES 
Judge of United States 
District Court 


[ Endorsed]: Filed Apr 22 1935. [118] 


[Title of Court and Cause. | 


ORDER EXTENDING TIME FOR PRESENTA- 
TION, SETTLEMENT AND ALLOWANCE 
OR APPROVAL OF BILL OF EXCEP- 
TIONS. 


IT IS HEREBY ORDERED that the time with- 
in which the defendant Cleve W. Van Dyke may 
obtain settlement, and allowance or approval of 
the bill of exceptions in the above entitled cause, 
be and the same is hereby extended to and includ- 
ing the Ist day of June, 1935. 

Done in open Court this 22nd day of April, 1935. 

ALBERT M. SAMES 
Judge of United States 
District Court 


[Endorsed]: Filed Apr 22 1935. [119] 
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[Title of Court and Cause. ] 
BILL OF EXCEPTIONS 


BE IT REMEMBERED, that heretofore, towit 
on the 2nd day of June, 1933, the above entitled 
cause came on for trial at Tucson, in said District, 
upon the issues joined herein, before his Honor, 
Albert M. Sames, sitting as a judge of said Court, 
without a jury, a jury having been duly waived 
by the parties by a written stipulation, in words 
and figures as follows: 


‘‘The parties to the above entitled cause 
hereby waive trial by jury herein and submit 
the same for hearing and decision by the Hon- 
orable Albert M. Sames, Judge in said cause.’’ 


The plaintiff being present in person and repre- 
sented by his attorneys, Messrs. Kingan, Darnell 
& Nave, Hon. George R. Darnell and Hon. 8. L. 
Pattee; and the defendant, Cleve W. Van Dyke, 
being present in person and represented by his 
attorneys, Messrs. Rawlins & Rawlins, Charles L. 
Rawlins, Esq., George H. Rawlins, Esq., and Wil- 
ham H. Brooks, Esq.; and the defendant Hoval A. 
Smith being present in person but not participat- 
ing in the trial by reason of the fact that a de- 
murrer in his behalf had been previously sustained 
as to plaintiff’s complaint. 

WHEREUPON the parties respectively offered 
and introduced the following evidence and exhibits 
ot evidence, and the following objections and mo- 
tions were made and rulings of the court were en- 
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tered and exceptions taken by the parties, all as 
follows, towit:— [120] 


TESTIMONY OF CLEVE W. VAN DYKE 


Defendant, Cleve W. Van Dyke, was ealled as a 
witness for the plaintiff, under the provisions of the 
Arizona statute as an adverse party on cross-exam- 
ination. 


Direct Examination 

My name is Cleve W. Van Dyke. I am one of the 
defendants in this action. I live at Miami, Arizona. 
I have not lived at Long Beach recently; I have 
been in Long Beach when I have been ill, but 
my home is in Miami. I built a temporary place in 
Long Beach. No I did not build a home there 
where I resided with my family; I built an auto- 
mobile bungalow there, a place where I could drive 
into. | put in a sprinkling system. I did not have 
that as my home, I was there temporarily only. It 
is difficult for me to answer how much of the time 
I spent in Long Beach, California in all since 
January 1, 1927. I haven’t a record of the days 
I spent there and the days I did not. 


‘“@. <All last year, how much of the time’ 
did you spend away from the State of Ari- 
zona ?”’ 

‘“A. I don’t know the exact number of 
davis.” 

‘“@. Approximately ?”’ 

‘‘A. Oh, I presume probably one or two 
days, or something of that sort.”’ 
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(‘Testimony of Cleve W. Van Dyke.) 

{ doubt if I was there at all in 1931; I don’t 
recall being there in 1931. I don’t think I was in 
Long Beach much in 1930. I might have been there 
in 1930, but I don’t recall being there in 19380. 
T was in and out of Long Beach some in the spring 
of 1929. I really don’t recall when I did go to 
Long Beach in the spring of 1929. I think I was in 
and out of Long Beach some, during the spring 
and summer. I would be glad to remember, if I 
could remember when I left Miami in 1929 [121] 
and went to Long Beach, but I don’t remember. I 
did not live there at all. I was not there at all, 
I was in Miami most of the time—practically all 
of the time in 1929. It is a hard question to an- 
swer how long I was there in 1928. I built this 
house in Long Beach in the spring of 1927. I went 
there in January to build my house. I remained 
there in the house that spring and into the sum- 
mer sometime, off and on; I was not there con- 
stantly. As I remember it, it was several weeks 
from January that I lived in Long Beach. It was 
more than a month. My impression is that I was 
there more than two months, but not steadily. 
Part of the time 1 was there in July of 1927. I did 
not make that my home in 1927. I only had one 
home; I live in Arizona. I built a house there and 
J still have that. I put a sprinkling system in my 
yard, and arranged the place for a place to stay 
when I was in Long Beach. I was absent from the 
state of Arizona in the spring of 1927 and again 
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(Testimony of Cleve W. Van Dyke.) 

in the fall. It is very difficult for me to say in 
total time how long I was absent in the spring. 
I would say that I was in Long Beach for treat- 
ment, and later on that year, I went to Rochester, 
Minnesota to the Mayo Clinic for an operation. I 
think I was gone about three or four weeks in 
Rochester. 

When I went to Long Beach in the spring of 
1927, I was in and out of there during that spring. 
I was in and out of there from January until 
about August, I think; that is my memory, August 
or September. As to the total time during the year 
1927 that I spent away from the State of Ari- 
zona, I can’t answer that question, because I don’t 
know. My best judgment as to that is that I think 
I was as much as three months or maybe more. 

I have read the second amended complaint in 
this action. I have read the note set out in the 
second amended [122] complaint on page 2 and page 
8. I have scanned the note on page 8; I haven’t 
read the contents entirely. I looked at the notes 
copied on page 2, and again on page 8. I read that 
one. Mr. Smith and I signed this note at Chicago, 
Jilinois, on October 30th, 1917. 


“Mr. RAWLINS (Counsel for Defendant) : 
Now, we object to any evidence on the notes 
at this time, for the reason that the notes are 
the best evidence, the real notes, and second, 
that the record discloses that these were for- 
eign notes, made without the State of Arizona, 
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Cleve W. Van Dyke 


(Testimony of Cleve W. Van Dyke.) 


and payable without the State of Arizona. The 
record discloses that these were foreign notes, 
and therefore a suit upon them in this Court, 
the action must be commenced and prosecuted 
within four years from the date of the notes, 
as provided by Paragraph 2061, subdivision 3 
of Section 2061, Civil Code of Arizona, 1928.’’ 

“Phe COURT: That is substantially the 
same question, Mr. Rawlins, that was presented 
on the demurrer ?’’ 

“Mr. CHARLES RAWLINS: Yes, Your 
Honor, that is true, but the question of proving 
has never been presented to Your Honor.”’ 

“Mr. RAWLINS: * * * Now, we object to 
the introduction of any notes at this time, be- 
cause the original notes are the best evidence. 
They have not been offered or the signatures 
identified or anything, and Your Honor cannot 
consider that [123] this is controlled by the 
law of Iowa. That is not true. It is controlled 
by the law of the forum, and this is the forum. 
Supposing the law of Iowa was thirty years, 
could they sue after that ?’’ 

“The COURT: The court’s position in this 
matter is this: You will remember when the 
demurrer first came up, it appeared upon its 
face that it was a suit upon this note, a foreign 
instrument payable in another state, and I 
sustained the demurrer, and then the amended 
complaint was filed in this court setting up 
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(Testimony of Cleve W. Van Dyke.) 

this letter from Mr. Van Dyke to Mr. Smith, 
and you will remember my ruling on that. I 
have gone through the matter as far as I care 
to, and I am going to adhere to that ruling, 
that the effect of that letter is determined by 
the Iowa law and not the Arizona law. When 
that letter revived that, they could bring that 
action within four years, or within such time 
as the complaint alleges that he was out of the 
state.’’ 

‘‘Mr. CHARLES RAWLINS: * * * They 
are not suing upon the new promise; they are 
suing upon the notes. You can’t make an in- 
strument in Arizona, and make it apply under 
Towa law.’’ 

“The COURT: You ean save that point. I 
didn’t have that feature of it before me. The 
objection will be overruled.”’ 

“Mr. RAWLINS: We except.”’ 
oe * % * % ae * 

“Judge DARNELL: We don’t have the 
notes, we are going to show that the notes are 
lost. We are going to show that these notes 
are lost, and introduce secondary evidence.’’ 
[124] 


Mr. Hoval A. Smith and I signed those two 
notes set out in the second amended complaint of 
the plaintiff, being in the amount of Five Thou- 
sand Dollars each, both dated October 30th, 1917, 
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(‘Testimony of Cleve W. Van Dyke.) 

and both payable to the plaintiff, in Chicago, signed 
in Chicago on October 30th, 1917. I signed these 
notes. There were two signatures on the notes. I 
signed one of the signatures and Mr. Smith’s sig- 
nature is on there too. There were three notes. I 
have not paid those that are sued on. 


“*@. You paid on the note set out on page 
2 of the complaint on April 14th, 1927, ten 
years, practically ten years after the execution 
of the notes, Five Hundred Dollars, didn’t 
Oil | 

“The WITNESS: Well, presume I might 
answer that the way it occurred, Judge.’’ 

‘*Q. Well, I would like an answer whether 
he paid Five Hundred Dollars on the note or 
not, and then he can explain it.’’ 

‘“A. I paid Five Hundred Dollars, but it 
was on a contract of settlement of the notes.”’ 

“Q. All right. What contract was that; 
what contract was that you refer to?’’ 

‘‘A. That was one entered into between Mr. 
Parker and myself at Long Beach in April, 
1927, concerning the settlement of those notes.’’ 

‘*Q. Was it in writing, the contract ?”’ 

‘a Nos 


The conversation between Mr. Parker and my- 
self took place in California, partly at my home, 
in April, 1927. I was in Long Beach then. I believe 
my wife was there and was living [125] with me 
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(Testimony of Cleve W. Van Dyke.) 

at that time. No other members of my family were 
there. Mrs. Van Dyke and I were there. I was there 
part of the time alone. I was ill at the time before 
she came down. I was only there when I was ill. 
J was there several weeks; I don’t recall the exact 
number of days. If I remember it, I had this 
conversation with Mr. Parker in Long Beach, Cali- 
fornia, somewhere between the 8th of April and 
15th of April; along in there, in 1927. 


“Q. No, on June 13th, 1927, you also paid 
Five Hundred Dollars, didn’t you, on this 
note set out on page 2 of the complaint ?”’ 

‘“A. I made—I made several payments, 
completing this arrangement in settlement of 
those notes with Mr. Parker. I can explain 
that if you want me to.’’ 


On May 21, 1927, I wrote a letter to Mr. Bascom 
Parker, the plaintiff, at Niles, Michigan, and en- 
closed a check for Five Hundred Dollars. 

(Thereupon said document was marked ‘‘ Plain- 
tiff’s Exhibit 1 for identification.’’) 

At that time I was staying in Long Beach, Cali- 
fornia. My home was in Miami, Arizona. I was in 
Long Beach for illness, and my wife was with me. 


‘“(). You were living in the house in Long 
Beach that you built for you and your wife, 
built to live in? ‘Yes’ or ‘No’. You were liv- 
ing in this house in Long Beach, California 
which you had built to live in, sick or well?’’ 
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(Testimony of Cleve W. Van Dyke.) 

“The WITNESS: I was staying there at 
the time, yes sir.’’ 

‘““@. Do you make any difference—do you 
differentiate between ‘residing’ and ‘living’ at 
this place?’’ [126] 

‘fA. Yes, I did. My home—I can explain— 
my home was in Arizona and I was there tem- 
porarily receiving treatment from a physician 
and staying there during that period of time.”’ 


That was my position in the matter. I do not 
deny that I was there. I was not living and main- 
taining a home there. I was maintaining my home 
in Miami. My family was in Miami most of the 
time. I lived in Miami. 

On June 138, 1927, I sent Mr. Bascom Parker 
Hive Hundred Dollars more from Long Beach, Cali- 
fornia, and I wrote the letter that you hand me. 
I was staying in Long Beach, California, at that 
time. I was there temporarily. I will not say I 
was “‘living there’’, because I was not. That was 
not my permanent residence. Part of the time I 
was Staying there in that house I built and my wife 
was with me part of the time. 

(Thereupon the letter dated June 13, 1927, was 
marked for identification ‘‘Plaintiff’s Exhibit 2 
for identification. ’’) 

July 15th, 1927 was along towards the end of my 
stay in Long Beach. I wrote that letter to Mr. 
Parker and sent him Five Hundred Dollars. I was 
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(Testimony of Cleve W. Van Dyke.) 
in Long Beach when I wrote it. I had been there 
since April; most of my time, I think; I am not 
positive. 
Thereupon, the letter referred to was marked 
‘*Plaintiff’s Exhibit 3 for identification.’’) 
(Witness excused) 


‘Judge DARNELL: We will call Mr. 
Parker, the plaintiff. So as to be logical, we 
will have to spht up the testimony of this 
plaintiff, and offer some depositions. We avow 
we will very fully prove as to these notes being 
lost. 7 

‘Judge PATTEE: We will use this plain- 
tiff in the proof to a certain point, and then 
by leave of Court, withdraw him.’’ [127] 


TESTIMONY OF BASCOM PARKER 


Plaintiff, Bascom Parker, being called as a wit- 
ness in his own behalf, and having been duly sworn 
testified as follows: 


Direct Examination 
My name is Bascom Parker. I am a resident of 
Niles, Michigan, and am the plaintiff in this case. 
i know Hoval A. Smith and Cleve W. Van Dyke, 
the defendants, very well. In the City of Chicago, 
fllinois, on October 30, 1917, there were executed 
and delivered to me the notes set out on pages 2 
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(Testimony of Bascom Parker.) 

and 8 of the second amended complaint. They were 
delivered to me on that date by the defendant Cleve 
W. Van Dyke. 


‘*@. Now, what did you do with those notes, 
if anything, as to the custody and possession 
of them? The whereabouts of the notes?”’ 

“Mr. CHARLES RAWLINS: Now, if the 
Court please, I don’t know whether they are 
going to produce copies of those notes, and 
if they don’t, this does not meet the require- 
ments. We object to it.’’ 

“Judge DARNELL: On what ground ?”’ 

“Mr. CHARLES RAWLINS: On the 
ground that the notes are barred by the statute 
of limitations of the State of Arizona for the 
reason that more than four years has accrued 
after the maturity of the notes before the 
bringing of this action.’’ 

‘The COURT: That objection runs all the 
way through the case.’’ 

“Mr. CHARLES RAWLINS: Note our ex- 
ception to all of this procedure.” 

“The COURT:  VYiess = |N2eil 

“Mr. CHARLES RAWLINS: I do that 
to save time.’’ 

“The COURT: It is understood that the 
objection and exception goes to all this line 
of testimony.”’ 

“Judge DARNELL: We can’t introduce the 
notes, because we don’t have them. I have made 
that avowal.”’ 
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(Testimony of Bascom Parker.) 
The WITNESS: ‘‘A. I had them in my 
possession, and when the first note come due, I 
put it through the bank, and Mr. Van Dyke, I 
understand, paid it; it was paid.”’ 


That was one of them. Altogether there was 
that one and these two others. All were signed at 
the same time and at the same place, and by the 
same parties. I could not tell you the date when 
the third note, or the note not set out in this com- 
plaint was paid by Mr. Van Dyke. I think that 
Was presented at his home. That was along in Au- 
eust or September; I can’t just remember. That 
was the following year after the first note was 
executed, that was the one I sent through the 
bank; I discounted it with the Exchange Bank 
in Palatka, Florida. As to the other two notes, 
set out in the second amended complaint on pages 
2 and 8, and which are being sued on in this action, 
they were past due, and R. C. Lubiens of St. Ans- 
gar, lowa was interested in the corporation with 
Mr. Van Dyke. I borrowed some money on those 
notes to Lubiens and Lubiens told me he would 
collect them. I did not send the notes to Lubiens, 
I took them home. 


‘Q@. You took them to this bank in St. Ans- 
oar?’ 
‘‘A. I borrowed some money on them.”’ 


I received them back later from the bank. After that 
I kept them until I sent them out here. I delivered 
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(Testimony of Bascom Parker.) 

the notes to an attorney, Mr. Robert E. Proctor. 
I sent them over to him along in April, I believe, 
or January, I forget the month of last year, I 
turned them over to Mr. Proctor of Elkhart, In- 
diana. I have not had them in my possession since. 
[129] 


(Thereupon the witness was temporarily ex- 
cused ) 

(Thereupon there was admitted in evidence the 
deposition of Robert EK. Proctor, taken on stipula- 
tion on behalf of the plaintiff) 


DEPOSITION OF ROBERT E. PROCTOR 


My name is Robert EK. Proctor. I am 50 years 
of age. My residence is 201 Monger Building, Elk- 
hart, Indiana. I am a lawyer. I have known the 
plaintiff Bascom Parker, about twenty-seven years. 
If have acted as attorney for the plaintiff, Bascom 
Parker, from about May 1, 1930 to and including 
the present date, March 6, 1933. 

i have seen and had in my possession two cer- 
tain instruments purporting to be promissory notes, 
ohne for the sum of $5000. bearing date Chicago, 
Illinois, October 30, 1917, and payable on or before 
December 30, 1918 at the St. Ansgar Bank of 
Brush, Lubiens & Annis, at St. Ansgar, Iowa, and 
bearing interest at 6% per annum, and the other 
for the sum of $5000. bearing date Chicago, I]li- 
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nois, October 30, 1917, payable on or before June 
30, 1919, at the St. Ansgar Bank of Brush, Lubiens 
& Annis, at St. Ansgar, Iowa, and bearing interest 
at the rate of 6% per annum, and signed by Hoval 
A. Smith and Cleve W. Van Dyke. 

I first saw these notes on or about May 28, 1930, 
when they were brought to my office, Suite 201 
Monger Building, Elkhart, Indiana, by Bascom 
Parker and his son Carson Parker, of Niles Mich- 
igan, and ieft with me for collection. I forwarded 
them to Graham Foster, attorney at law, at Globe, 
Arizona, on June 30, 1980. These notes were for- 
warded for collection and suit if not collected 
without suit. I wrote a letter to Graham Foster, 
enclosing said notes. He acknowledged receipt of 
same by letter dated July 5, 1930. A copy of my 
letter to Mr. Foster and the original letter from 
him is attached hereto. [130] 

(Thereupon said documents attached to said dep- 
osition were read in evidence, and are in words 
and figures following: 


OOP Y 


“ROBERT KE. PROCTOR 
Monger Bldg., Elkhart, Indiana 
June 30, 1930 
‘“Mr. Graham Foster, 
Globe, Arizona 
Dear Sir: 
‘IT am enclosing herewith the following 
notes: 
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Amount, $5000.00; Payable to, Bascom Parker ; 
When due, December 30, 1918; Balance 
due, $8171.95. Amount $5000.00; Payable 
to, Bascom Parker; When due, June 30, 
1919; Balance due, $8196.34. 


both notes being dated October 30, 1917, at 
Chicago, Illinois, and bearing interest at the 
rate of 6% per annum and both signed by H. A. 
Smith and Cleve W. Van Dyke. Both notes 
are to bear 7% interest after maturity. 

‘“Will you please take this up with Mr. Van 
Dyke and advise me at once what can be 
done with these notes. 

Yours very sincerely. 

REP/r 
Ene. ad 


“GRAHAM FOSTER 
Attorney at Law 
Globe, Arizona 
July 5, 19380 
“Mr. Robert E. Proctor, 
Monger Building, 
Elkhart, Indiana. 
Dear Sir: [131] 
‘‘In Re: Bascom Parker vs. Hoval Smith & 
Cleve Van Dyke 
“Your letter of July first with two notes, 
dated October 30, 1917, for $500.00 each, one 
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payable December 30, 1918, and the other June 
30, 1919, to Bascom Parker, arrived on this 
morning’s mail. 

‘‘T note on the note due December 30, 1918, 
a payment on April 14, 1927 and a payment on 
June 13, 1927 of $500.00 each endorsed thereon. 

‘*T also note the other note has a payment 
of $500.00 endorsed as having been paid on May 
31, 1927, and the same amount on July 20, 
1927. When these notes were executed, the 
statute of limitations in our state was four 
years. It is now six years. I anticipate the 
statute of limitations will be pleaded as a 
defense, and therefore any correspondence had 
with the makers of the notes may be very ma- 
terial. Whether the payments above referred to 
were made before the statute had run or after 
it had run may also be material. That is, there 
may have been a valid estension of time to toll 
the statute beyond the date of such payments. 

‘‘T have not had the opportunity to make a 
close examination of the authorities, beyond 
the authorities in this state, upon this question. 
Generally, a payment before the statutes have 
run will toll the statute, while a payment made 
afterwards may not do so. 

‘‘f wish you would give me such information 
along this line that you may have by return 
mail, Cleve W. Van Dyke is financially respon- 
sible. He disposed of his Public Utilities Hold- 
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ings during the past year at a price around 
$800,000.00. He has considerable property in 
this county and also in other counties [132] in 
this state. I do not know the financial standing 
of Hoval A. Smith. I have known of him for 
a very long time. He has been associated with 
Cleve W. Van Dyke in several matters. I would 
appreciate a check for $250.00 on account. 
Yours truly, 
(Signed) Graham Foster 
GF-fg yy 


(Thereupon the reading of the deposition into 
evidence was continued ) 

Since forwarding the notes, as I have heretofore 
testified, I have not seen them, or either of them. 
I have examined copies of the first amended com- 
plaint and the second amended complaint. ‘T'he 
notes as set forth in the second amended complaint 
in this action in paragraph III of the first cause 
of action and paragraph III of the second cause of 
action, are true and correct copies of said promis- 
sory notes, and each of them. I have not read the 
original complaint. The copies of the notes as set 
forth in the first amended complaint are true and 
correct copies of the original promissory notes. 

I have seen a copy of a letter dated January 1st, 
1927, and addressed to Mr. Hoval A. Smith care 
of Senator Ralph H. Cameron, Senate Office Build- 
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ing, Washington, D. C., and purporting to have 
been written or dictated by defendant Cleve W. 
Van Dyke. A copy of that letter was delivered 
to me by Bascom Parker of Niles, Michigan, on 
or about May 26, 1930, at the same time he delivered 
the promissory notes to me for collection. It was 
kept in my file of the case of Bascom [133] Parker 
vs Hoval A. Smith and Cleve W. Van Dyke, my 
file No. 3724, until January 26, 1933, when I for- 
warded it to attorneys Kingan, Darnell & Nave, 
by mail to Tucson, Arizona. The copy of said letter 
has been in my possession continuously from on 
or about May 26, 1930, until I forwarded and trans- 
mitted it to attorneys Kingan, Darnell & Nave on 
January 26, 1933. 

(Thereupon the copy of said letter in the en- 
velope, registered mail, mailed at Elkhart, Indiana, 
January 27, 1933, registered to Kingan, Darnell and 
Nave, was marked Number 4 for identification) 

I have never read the original complaint, but the 
copy of the letter is copied correctly in the first 
and second amended complaints in this action, with 
the following exceptions: 


‘1. In the second amended complaint, in 
line 1, page 4, the figure $5,000 should read 
$15,000. 

‘2. In the second amended complaint, in 
line 20, the same being line 4 of the second 
paragraph, on said page 4, the word ‘and’ 
should read ‘had’. 
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‘3. In the second amended complaint, in 
line 39, the same being line 10 of the third 
paragraph, on said page 4, the word ‘the’ should 
be added at the end of said line. 

‘‘4, In the second amended complaint, in 
line 18, the same being line 2 of the second 
paragraph on said page 5, the word ‘obliged’ 
should read ‘obligated’.’’ 


(Thereupon, at the request of Judge Darnell, no 
objection being made, the copy of the letter in 
the complaint was amended in open court as testi- 
fied to by Mr. Proctor) 

(Thereupon the following exhibit attached to the 
deposition was read) [134] 


‘*Copy 


KINGAN, DARNELL & NAVE 
Consolidated Nat’l Bank Bldg., 
Tueson, Arizona. 

January 21st, 1933. 
‘*Mr. Robert E. Proctor, 
Monger Building, 
Elkhart, Indiana. 
‘‘Dear Sir: 
 Inelvertizarkertvaey ane kemerl 
‘“This morning we were served with a notice 
for inspection of notes sued upon. 
“That is the title of the motion, but the 
motion seeks that the defendant Van Dyke, or 
his attorneys, be given and opportunity at the 
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earliest convenient date to inspect the original 
of that certain alleged letter, a copy of which 
is contained in paragraph 5 of plaintiff’s sec- 
ond amended complaint; said original letter 
being addressed to Mr. Hoval A. Smith, dated 
January 1, 1927, and signed by Cleve W. Van 
Dyke, in accordance with paragraph 4464, 1928 
Arizona Code. 

‘The defendant alleges that he cannot prop- 
erly prepare an answer to plaintiff’s second 
amended complaint until defendant, or his at- 
torneys, have inspected the letter for the pur- 
pose of ascertaining the authenticity of the 
signature attached thereto, and for the further 
reason of affirming the dates contained in said 
letter as to whether or not there has been a 
typographical error, as alleged in paragraph 6 
of plaintiff’s second amended complaint. 

‘“This motion will probably be granted and we 
shall have to produce the copy in your posses- 
sion which was delivered to Mr. Parker. 

‘“We must know at once whether or not 
Mr. Parker, and other essential witnesses, will 
come to Tucson for this trial. [135] If not, the 
procedure for taking depositions, as you know, 
is rather more cumbersome in the Federal Court 
than in the state courts, and we shouldd pro- 
ceed at once to take any depositions necessary. 

‘‘ Please let us hear from you fully, 

Very truly yours, 
KINGAN, DARNELL & NAVE 
Ga. D:G. By George R. Darnell’’ 
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was admitted in evidence). 


DEPOSITION OF CARSON P. PARKER 


My name is Carson P. Parker, my residence is 
1623 Oak Street, Niles, Michigan. I have known 
the plaintiff Bascom Parker for forty four years. 
IT am his son. I am acquainted with Mr. Robert E. 
Proctor, an attorney at law of Elkhart, Indiana, 
and have known him about twenty five years. Mr. 
Proctor was the attorney for Mr. Parker from 
May 1, 1930 to the present time. 

Hither on the date the notes were executed or 
the following day, at Niles, Michigan, in the home 
of my father, Bascom Parker, at 401 Main Street, 
where I was living at that time, I saw two instru- 
ments, purporting to be promissory notes, one for 
the sum of $5000 bearing date Chicago, [llinois, 
October 30, 1917, and payable on or before Decem- 
ber 30, 1918, at the St. Ansgar Bank of Brush, 
Lubiens & Annis, at St. Ansgar, Iowa, and bearing 
interest at 6% per annum, and the other for the 
sum of $5000 bearing date Chicago, Illinois, Octo- 
ber 30, 1917, payable on or before June 30, 1919, 
at the St. Ansgar Bank of Brush, Lubiens & Annis 
at St. Ansgar, Iowa, and bearing interest [136] at 
the rate of 6% per annum, and signed by Hoval 
A. Smith and Cleve W. Van Dyke. I saw them 
at least a dozen times during the period from 
October 31, 1917 until about May 26, 1930. I have 
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read what purports to be copies of said promissory 
notes in the first amended complaint and in the 
second amended complaint. They are true and cor- 
rect copies of the promissory notes which are here- 
tofore described in the preceding interrogatories, 
the originals of which I have seen and read. I first 
saw these notes when my father, Bascom Parker, 
returned from Chicago to our home in Niles, Mich- 
igan on October 31, 1917. The notes were kept in a 
lock box rented by the family in the City Bank and 
Trust Company in Niles, Michigan, to which box 
I had access. I saw the notes at least at dozen times 
during the period from October 31, 1917 to May 26, 
1930, when the notes were taken by my father to 
the office of Robert E. Proctor at Elkhart, Indiana. 
I accompanied my father to the office of Mr. Proc- 
tor and was present when he delivered the notes 
to Mi. Proctor for collection. The only time these 
notes were out of Niles, except when delivered to 
Mr. Proctor for collection, was when they were 
forwarded to the St. Ansgar Bank of Brush, Lu- 
biens & Annis, at St. Ansgar, Iowa, for a period 
of more than one year. They were then returned 
to my father at Niles. I did not see them while 
they were in lowa, but did see them immediately 
upon their being returned to Niles. 


oo 


(Thereupon the deposition of Mrs. Annie EK. 
Parker was admitted in evidence). 
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DEPOSITION OF MRS. ANNIE E. PARKER 


My name is Mrs. Annie EK. Parker. My residence 
is at 1651 Oak Street, Niles, Michigan. I have 
known the plaintiff Bascom Parker for fifty years. 
I am his wife. I have known Mr. Robert E. Proctor, 
an attorney at law, at Elkhart, Indiana, [187] about 
twenty seven years. Mr. Proctor was the attorney 
for Mr. Parker from about May 1, 1930 to the 
present time. 

I first saw the two instruments purporting to 
be promissory notes, one for the sum of $5000 
bearing date Chicago, Illinois, October 30, 1917, 
and payable on or before December 30, 1918, at the 
St. Ansgar Bank of Brush, Lubiens & Annis, 
at St. Ansgar, Iowa, and bearing interest at 6% 
per annum, and the other for the sum of $5000 
bearing date Chicago, Illinois, October 30, 1919, at 
the St. Ansgar Bank of Brush, Lubiens & Annis, 
at St. Ansgar, Iowa, and bearing interest at the 
rate of 6% per annum, and signed by Hoval A. 
Smith and Cleve W. Van Dyke, when my husband 
Bascom Parker returned to our home at Niles, 
Michigan, with the notes, the day after they were 
executed. I saw them at least a dozen times between 
the period from October 31, 1917, until about May 
26, 19350. 1 have read what purports to be copies 
of said promissory notes in the first and second 
amended complaint. The copies of said notes as set 
forth in the complaint, or amended complaints, 
that I have read, are true and correct copies of the 
promissory notes which are heretofore described 
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in the preceding interrogatories, the originals of 
which I have seen and read. 

I first saw these notes when Bascom Parker re- 
turned to our home at Niles, Michigan, from Chi- 
cago, Llinois, on October 31, 1917. The notes were 
kept in a desk in the house for some little time, 
where I saw them frequently, and were then taken 
to a lock box in the City Bank and Trust Company 
at Niles, Michigan, rented to the family, and to 
which I had access, and where I saw them several 
times. I saw the notes when they were sent to the 
bank of St. Ansgar of Brush, Lubiens & Annis, at 
St. Ansgar, Iowa, for a collection. I saw them again 
when they were returned from the St. Ansgar bank 
and then again when they were taken from the 
bank at Niles, Michigan, to be delivered to Mr. 
Proctor for collection. [138] 


(Thereupon the deposition of Mary Reiner was 
admitted in evidence ) 


DEPOSITION OF MARY REINER 


My name is Mary Reiner. My residence is 1500 
West Indiana Avenue, Elkhart, Indiana. I am a 
stenographer. I am employed by Robert E. Proc- 
tor, and was in his employ during the month of 
May, 1980. I have known the plaintiff Bascom 
Parker since May, 1930. I know a Miss Chleo Dine- 
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hart. She has been employed in the same office 
as myself for about eighteen years. 

J have seen the two instruments purporting to 
be promissory notes, one for the sum of $5000, 
bearing date Chicago, Illinois, October 30, 1917, 
and payable on or before December 30, 1918, at the 
St. Ansgar Bank of Brush, Lubiens & Annis, at 
St. Ansgar, Iowa, and bearing interest at 6% 
per annum, and the other for the sum of $5000, 
bearing date Chicago, [llinois, October 30, 1917, 
payable on or before June 30th, 1919, at the St. 
Ansgar Bank of Brush, Lubiens & Annis, at St. 
Ansgar, Iowa, and bearing interest at the rate of 
6% per annum, and signed by Hoval A. Smith and 
Cleve W. Van Dyke. I first saw them on or about 
May 26, 1930, when they were handed to me by 
Miss Chleo Dinehart, in the office of Robert E. 
Proctor. On June 30, 1930, these notes were for- 
warded to Mr. Graham Foster, at Globe, Arizona. I 
typed the letter in which the notes were enclosed, 
at the direction of Miss Chleo Dinehart, enclosing 
the notes in the letter and mailed the letter. 

I have read the copies of the first and second 
amended complaints in this action. The copies of the 
notes contained in the first and second amended 
compaints, copies of which I have read, are true 
and correct copies of the promissory notes de- 
scribed in the preceding interrogatories. I base this 
statement on the fact that I saw the notes when 
they were left with Mr. Proctor for collection and 
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again when I enclosed them in a letter [139] to 
Mr. Proctor at Globe, Arizona. I have never seen 
them since they were forwarded to Mr. Foster, 
and they have never been in Mr. Proctor’s office 
sinee that time. 


(Thereupon the deposition of Miss Chleo Dinehart 
was admitted in evidence) 


——————r 


DEPOSITION OF MISS CHLEO DINEHART 


My name is Chloe Dinehart. My residence is 
2101 Prairie Street, Elkhart, Indiana. I am a sec- 
retary. I am employed by Robert E. Proctor, and 
was in his employ during the month of May, 1930. I 
have known the plaintiff Bascom Parker since May, 
1930. I know Miss Mary Reiner. She is employed 
in the same office as I am and has been so employed 
for the past five years. 

I have seen the two instruments purporting to 
be promissory notes, one for the sum of $5000.00 
bearing date Chicago, Illinois, October 30, 1917, and 
payable on or before December 30, 1918, at the St. 
Ansgar Bank of Brush, Lubiens & Annis, at St. 
Ansgar, Jowa, and bearing interest at 6% per an- 
num, and the other for the sum of $5000. bearing 
date Chicago, Illinois, October 30, 1917, payable 
on or before June 30th, 1919, at the St. Ansgar 
Bank of Brush, Lubiens & Annis, at St. Ansgar, 
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Towa, and bearing interest at the rate of 6% per 
annum, and signed by Hoval A. Smith and Cleve W. 
Van Dyke. I first. saw these notes on May 26, 1930, 
when Mr. Parker left them with Mr. Proctor for 
collection and Mr. Proctor turned them over to 
me. 

On June 30, 1930, I dictated a letter to Miss 
Mary Reiner, which letter was addressed to Graham 
Foster at Globe, Arizona, in which letter the notes 
were forwarded to him for collection. I did this at 
Mr. Robert E. Proctor’s direction. [140] 

1 have read the copies of the first and second 
amended complaints in this action. The copies of the 
notes set forth therein are true and correct copies 
of the promissory notes described in the preceding 
interrogatories. I know from the fact that I exam- 
ined them at the time they were turned over to 
me by Mr. Proctor. I have never seen them since 
the day they were forwarded to Mr. Graham Foster, 
and they have never been in this office since that 
day. 


TESTIMONY OF FRANCES GIACOMA 


Hrances Giacoma, being called as a witness on 
behalf of the plaintiff, and having been duly sworn 
according to law, testified as follows: 


Direct Examination 
My name is Frances Giacoma. I reside now in 
Phoenix, Arizona, and have resided there about two 
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years. I am now employed by the Corporation 
Commission. I lived in Globe, Arizona, up until 
1931. While in Globe I was employed by Graham 
Foster from December, 1928 to January 1931. I was 
a stenographer in Mr. Foster’s office. I recall the 
matter of the preparation of the complaint in this 
case in Mr. Foster’s office. I wrote the original 
complaint in this action, filed January 21, 1931. 


‘Q. Now I will call your attention to the 
notes copies—copies of the notes in this com- 
plaint, and ask you whether or not at the 
time you wrote the complaint, you had the 
original notes in your possession ?”’ 

‘Mr. CHARLES RAWLINS: I assume 
our objection goes to this?”’ 

“The COURT: The record may so show’’. 
[141] 

“Mr. CHARLES RAWLINS: And our ex- 
ception goes to the ruling?”’ 

“The COURT: All right.’’ 

“The WITNESS: Yes, I copied these notes 
from the original notes.’’ 


I do not know what became of the notes after IL 
had typewritten the complaint. J never saw them 
after that. I don’t recall what I did with them 
after I wrote the complaint. At the time this com- 
plaint was written Mr. Foster was located in the 
Jones Building. We moved from that building to 
the Michaelson Building, I think it was, and the 
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files went with us in the office. He removed again 
to Phoenix. I do not know whether those files were 
moved to Phoenix, but I know he did move to 
Phoenix. 


Cross Examination 

J was working when he moved from the Jones 
Building. This complaint was prepared in the 
Jones Building, I think. I think it was prepared 
at the time it was filed. I worked for him from 
December 1928 until about—on or about the 30th 
day of January, 1931. 

I don’t know about the date the complaint was 
filed. I left there about the 30th day of January, 
1931, and I know I prepared the complaint. I do 
not know when Mr. Foster moved to the Marks 
Building. The notes that I copied into this com- 
plaint had signatures on them. I am sure of that. 
I have not seen them since that time. They were 
signed by Hoval A. Smith and Cleve Van Dyke. I 
am positive about that. I got them when I was 
making out the complaint; I copied them into the 
complaint, and I don’t remember seeing the notes 
after. I don’t know where the Fosters kept papers 
of that kind. I was familiar with the affairs of 
the office, but I don’t know where he kept those 
notes. I don’t remember if he had a place where 
he kept notes. I don’t know whether or not he 
took all of his [142] files from the office to Phoenix. 
I don’t know the exact date when he moved. I 
don’t know how many times he moved when he 
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got to Phoenix. I don’t know whether he was in 
the Title and Trust Building for a while and the 
Security Building. 

(Witness excused ) 


TESTIMONY OF JAMES R. MALOTT 


James R. Malott being called as a witness on be- 
half of the plaintiff, and having been duly sworn 
according to law, testified as follows: 


Direct Examination 

My name is James R. Malott. I am a practicing 
attorney at Globe, Arizona. I have practiced law 
there about eighteen years. I am a member of the 
firm of Morris & Malott. I knew Mr. Foster, the 
attorney for the plaintiff in this action in his lfe- 
time. He died, as I recall, in August of 1932. Upon 
his death Mrs. Foster got in touch with me—I was 
in Los Angeles at the time, and I came home and 
was requested by her to go through his files, and 
to take over his files and the business. That is, 
notify his clients of his death, and deliver the files 
to them. In regard to the files in this case, which is 
the case of Bascom Parker, plaintiff, against Hoval 
A. Smith and Cleve W. Van Dyke, defendants, 
number L-202, Globe, I took charge of that file, and 
notified the chent or the attorney for the plaintiff 
in this case of the situation. I made a search for 
the notes involved in this action. I delivered the 
files in this case to your office. Before delivering 
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it to your office I made a search in the file for 
the notes the first time that it was presented to me. 
I might explain, before I came, Mrs. Foster had 
segregated a so-called ‘‘live file’’, which required 
immediate attention after Graham’s death, Mrs. 
Foster said. This was one [143] of those pending 
matters, and she requested that I take some action 
in respect to those matters, and in going through 
this file before it was moved up to my office, I 
noticed that the notes were missing, and called 
her attention to that fact before the files were sent 
up to Globe, and in endeavoring to locate the notes, 
or the notes that were missing there, we went to 
several of the banks in Phoenix to locate a safety 
deposit box, and later I wrote to all of the banks 
I knew of in Phoenix to locate a safety deposit box, 
but we found none; Mr. Foster had no safe in his 
office in the Security Building in Phoenix, where 
he died. 

I made search and inquiry in Globe, and I believe 
Miami, with reference to the notes. We either called 
up or wrote to the banks to see if Mr. Foster had 
a safety deposit box, and he had none. As to during 
what period of time I searched for those notes, I 
could verify the date of those letters that I wrote 
to the different banks, but sometime after the files 
were turned over to you, Wwe wrote to those 
different banks, possibly in November of 1982, 
or thereabouts, and received their reply, and 
as I had time, I went through the files of Mr. 
Tfoster that we delivered to you, and checked, not 
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only for those notes, but to see what the status of 
the files were. I was not able to find the notes. I 
took the matter up with Mrs. Foster and made a 
search for them. 

‘“@. Was she able to give you—did she make 


a search to your knowledge ?”’ 
‘“A,. She advised that she did not know 


wo) 


where 
“Mr. CHARLES RAWLINS: We object 
to that as hearsay.’’ 
“The WITNESS: She suggested that I 
should inquire of certain other people.’’ 


I did inquire and could not discover the notes. 
Mrs. Foster is at Plainfield, New Hampshire. She 
left Phoenix about a month after Mr. Foster’s 
death, as I recall, early in September [144] of 
1932, and has been either in Plainfield or employed 
since that time. 

I know Cleve W. Van Dyke, the defendant in 
this case. 


‘*@. Do you know whether or not Mr. Van 
Dyke was absent from the State of Arizona 
subsequent to January, 1927, Mr. Malott?’’ 

ea. Vies.”’ 

‘*@. Do you know where he lived during his 
absence from the state of Arizona ?’’ 

‘“A. Well, that depends on what you term 
‘lived’.”’ 

‘*@. Well, where he ate and slept ?’’ 

“A. Well, I have met him over in Long 
Beach since that date.’’ 
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On one occasion, I believe I went to his home 
or his residence, and on one occasion I met him 
in an office. As I recall, it was a cottage bungalow 
or something in Long Beach, North Long Beach. I 
ean’t recall that his wife was present at that par- 
ticular time. I think she was in Long Beach at 
that time. I could not tell you whether his daughter 
was there. The time I went to his residence, I can’t 
be sure of; I know I was over there on two occa- 
sions when I met Mr. Van Dyke in 1928. One was 
eally in the spring, and one was in August; I re- 
member the August visit. I do not know when Mr. 
Van Dyke left Globe that year. 


‘Q@. Do you know he was absent from 
Globe ?”’ 

‘‘A. Well, Miami, I assume you mean; he 
lived at Miami.”’ 

‘Q. Yes, I mean Miami ?’’ 

‘fA. No, I could not give you any dates. I 
understood he was away over there, and I[ 
went to see him in Long Beach on two ocea- 
sions. ”’ 


At the time I first went over to Long Beach I do 
not know how long he was absent from the State 
of Arizona; nor the next time [145] I went over 
to see him. 
Cross Examination 

After I received the notice, I think it was about 
three days that I was in his office at Phoenix. I 
do not know who was in the office before that. As 
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to who had handled the papers or what shape they 
were in before I got there, only I inquired, and 
received the information from Mrs. Foster. I don’t 
think I made a search for any notes at that partic- 
ular time, other than I went through a few urgent 
files. I did not take those to Globe with me at that 
time. I took them to Globe the following week, I 
think; possibly eight or nine days after that. The 
live files, those important files, I had taken to 
Globe, and the balance, I think there were four 
filing cases, were shipped by Alabam stage. That 
was possibly two or three weeks after his death. I 
did not go to his office there that he had in Globe 
in the Michaelson Building. That office was a store- 
room for Mr. Foster’s books, and I think there 
were some other books there. Hill and Hill officed in 
there. He left them there. 


“Q. And you didn’t go through any of 
those at all in your office?”’ 
‘A. Very Iittle.’’ 


I did not go through that office in the way of a 
search; I examined. I have been in the office. I 
could not tell you whether he had a safe when he 
lived in Globe. I think there was a safe there in 
the Michaelson office. I could not tell you if it was 
marked ‘*Foster & Foster’’. I do not recall that I 
had been in that safe. The safe, I think, was turned 
over to Mr. Michaelson. I don’t know whether that 
is his safe, or the Hill and Hill safe. I could not 
tell you if that is the same safe that he had in the 
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Jones Building. I could not tell you 1f I ever saw 
that in the Jones Building. At the time of his death 
he was officing in the Security Building in Phoenix. 
When he first went to Phoenix, he was going in 
partnership with Harold Elliott. I have never been 
in that office [146] while he was there. I under- 
stand he oceupied that building a very short time, 
but I could not tell you positively; just a few 
months I imagine. 

(Witness excused) 

‘“Judge DARNELL: We offer at this stage, the 
copies of the notes in the complaint, and ask that 
they be introduced in evidence as set out at page 2 
and page 8 of the second amended complaint.”’ 

“Mr. CHARLES RAWLINS: — I object to the 
introduction of those notes for the reason that the 
action was not commenced in Arizona without four 
years after the maturity of the notes, the notes be- 
ing foreign notes, and that they are barred by the 
statute of limitations. And we further object for the 
reason that it appears from the evidence that they 
have been barred, and there is nothing in the record 
to revive the running of the statute of limitations. 
The letter of January 1, 1927, is no evidence, signed. 
or written by this defendant, under the construc- 
tion placed upon this statute by the Supreme Court 
of Arizona. Now, we set that up in two ways: No 
evidence that it was written or signed and no evi- 
dence that he signed this on January 1, 1927, and 
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there is nothing in the record today to relieve the 
statute of limitations in Arizona. This is a foreign 
bill, and under the laws of Arizona, it must be sued 
upon within four years after its maturity, and the 
Arizona statute and the construction placed upon 
the laws of Arizona by the Supreme Court of this 
state prevails. This is the forum, and not in [owa.’’ 

“The COURT: I have ruled on that, in my 
judgment. We have gone through that, and my mind 
is made up, and the notes will be admitted. That is, 
a copy of the notes will be admitted in evidence at 
this time.’’ [147] 

“Mr. CHARLES RAWLINS: Now, our objec- 
tion is overruled and exception noted ?”’ 

“The COURT: Yes, very well.’’ 

“Mr. CHARLES RAWLINS: Now, we take an 
exception to the foundation, that they have been 
lost; it has not been shown that they are lost yet.”’ 

“The COURT: Counsel has raised the section 
of our Arizona statute.”’ 

“Judge DARNELL: We are offering second- 
ary evidence to show that the notes, that the exe- 
cution of them were admitted, and the turning over 
of the notes to Mr. Foster, and search by Mr. 
Malott, and we are unable to produce them; they 
have been lost. They were not turned over to us as 
succeeding attorneys in the case and we can’t pro- 
duce them, and we have shown why.’’ 

“The COURT: The Court has ruled on that.’ 

“Mr. CHARLES RAWLINS: May we have an 
exception ?’’ 

pete COURT: Yes.” 
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Thereupon said documents, appearing on pages 
2 and 8 of the second amended complaint in this 
action, are now introduced and admitted in evi- 
dence, and are in the words and figures following: 


‘*Page 2 
‘*$5,000.00 Chicago, Illinois, October 30, 1917 

On or before December 30, 1918, for value 
received, I or we, jointly and severally promise 
to pay to the order of Bascom Parker, at The 
St. Ansgar Bank of Brush, Lubiens & Annis, 
at its office in St. Ansgar, Iowa, Five Thousand 
Dollars, with interest from date at six per cent 
per annum, payable annually. 

It is agreed, and consent is hereby given, that 
if sued, a reasonable attorney’s fee may be re- 
covered. Note or interest [148] not paid when 
due, to bear interest at 7 per cent per annum 
from maturity. 

The makers and endorsers hereof jointly and 
severally waive demand, notice of non-payment 
and protest of this note. 

“(Sgd) HOVAL A. SMITH 
CLEVE W. VAN DYKE 
No. 23716 
P. O. Miami, Ariz. 
and Chicago. 
| Endorsed]: April 14th, 1927, paid 
hereon by check, $500.00 
June 13th, 1927, paid hereon by 
check, $500.007’ 


ww 
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sc Paee, 8 
‘$5,000.00 Chicago, Illinois, Oct. 30. 1917. 

On or before June 30, 1919, for value re- 
ceived, I or we, jointly and severally promise 
to pay to the order of Bascom Parker at The 
St. Ansgar Bank of Brush, Lubiens & Annis, 
at its office in St. Ansgar, Iowa, Five Thousand 
Dollars, with interest from date at six per cent 
per annum, payable annually. 

It is agreed, and consent is hereby given, 
that if sued, a reasonable attorney’s fee may be 
recovered. Note or interest not paid when due, 
to bear interest at 7 per cent per annum from 
maturity. 

The makers and endorsers hereof jointly and 
severally waive demand, notice of non-payment 
and protest of this note. 

(Sed) HOVAL A. SMITH 
CLEVE W. VAN DYKE 
No. 5793 
P. O. Bisbee Ariz. 
Miami, Arizona. 


[ Endorsed]: May 21st, 1927, paid 
hereon by check, $500.00 
July 20th, 1927, by check, 500.007’ 
[149] 
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TESTIMONY OF BASCOM PARKER 
(RECALLED) 


Bascom Parker, recalled as a witness in his own 
behalf, testified as follows: 


Direct Examination 

The notes now in evidence, set out in the second 
amended complaint on page 2 and page 8, have 
not been paid. On the note set out on page 2, there 
is a payment of $500.00 made on April 14, 1927. 
It is on this note here (indicating) April 14th. An- 
other payment was made on that note for $500.00 
on June 13, 1927. That is as to the note that 1s pay- 
able on or before December 30, 1918. On the note 
payable on or before June 30, 1919, set out on page 
8 of the second amended complaint, there were 
payments made by check on May 21, 1927, of 
$900.00 and July 20, 1927 of $500.00. That is not 
all that has been paid on them. He paid on April 
14th, he gave me that check when I was in Cali- 
fornia. That is credited on the note. I have testi- 
fied to that, April 14, 1927, by check, five hundred 
dollars. Nothing more has been paid, two thousand 
dollars; one thousand dollars on each one. 

I saw Cleve W. Van Dyke on or about January 
1, 1927, in his office at Miami. We had considerable 
talk a couple of days before that on our trip to 
Phoenix and back relative to the payments of these 
notes, but I met him in the morning there, and he 
called up Hoval Smith, and thereafter advised me 
that Hoval Smith, the last he heard was he was 
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in New York, but he would be back in Washington 
probably in three or four days, so Van Dyke wrote 
a letter to Hoval Smith in my presence; he dic- 
tated the letter to his stenographer. He gave me 
a copy of that. 

“Q. <A copy that he signed right there in 
your presence ?”’ 

‘A. Copy of the same letter.”’ 

I saw it written, and Mr. Van Dyke, when she fin- 
ished, took the copy and walked over to me and 
handed it to me. [150] 

“Mr. CHARLES RAWLINS: My objec- 
tion made to this letter still goes?’’ 

“The COURT: Yes. He is examining about 
this letter. I don’t recall just what the testi- 
mony was in regard to the execution of the 
letter. If you want that testimony, I will have 
the reporter read it.”’ 

‘Judge DARNELL: The testimony is that 
he met Mr. Van Dyke at his office on January 
Ist, 1927 at Miami, Arizona, and Mr. Van Dyke 
called up Hoval Smith in relation to ascertain- 
ing the whereabouts of Mr. Smith, of Hoval A. 
Smith, and he got the information that he would 
be 1 Washington, and a letter there would 
reach him, and thereupon the defendant Van 
Dyke dictates to his stenographer a letter, and 
when it is written by the stenographer, Mr. 
Van Dyke took the earbon of that letter and 
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handed it to this witness, and I am just about 
to ask the witness to identify that copy.”’ 


(Thereupon Plaintiff’s Exhibit Number 4 for 
Indentification was examined and read by the wit- 
ness. ) 

That is a carbon copy of the letter dictated to 
the stenographer and written in my presence, and 
which Mr. Van Dyke handed to me. That is abso- 
lutely the letter that he wrote at that time and gave 
me a copy. I went to Miami to see Mr. Van Dyke 
and see if I could get payment of those notes; that 
is how it happened that the defendant Van Dyke 
wrote this letter. We were having a nice little 
talk, and he got a telephone call, and I think some- 
body from town, on the streets, and had a talk, and 
after he had a talk, he told this fellow to notify 
Pat to have the Hudson ready. And he come over 
and says to me ‘‘come on and ride over to Phoenix 
with us’’, and I did. Pat Van Dyke [151] of 
Miami or Globe drove, and he is a good driver too, 
by the way, and Cleve and I rode over, and I 
stopped at the hotel—we got there in the evening that 
night, and we were there the next day, and we 
left there about dark, and I didn’t want to go on 
account of the roads, but we started and left, and 
we got in to Miami kinda late, and I went to bed, 
and | met him the next morning and we got this 
letter. 

‘“Q. What was said about him writing this 
letter, if anything by him to you, before writing 
bee 
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‘CA. Why, he had told me that he supposed 
these notes were paid just the same as he did 
in that letter. He says ‘Parker, I settled with 
the St. Ansgar Bank, Hoval Smith and I; 
Hoval transacted the deal, and all notes would 
be cleaned up’, and he says ‘I understood that 
those notes were cleaned up; that the bank still 
had them’. ‘Well’, I says ‘you see they don’t 
have them’, so then after talking over our af- 
fairs, then he called up Hoval and got Mrs. 
Smith and found Hoval was out, and then he 
dictated that letter to get it off to Hoval, and 
Mr. Van Dyke agreed with me he would not 
pay any of those notes at the St. Ansgar Bank 
until they took up my two notes.’’ 

‘Judge DARNELL: Now, Your Honor, we 
offer this in evidence.”’ 

“Mr. CHARLES RAWLINS: We object 
to it; it is immaterial and incompetent and 
does not meet the requirements of our Code. 
It is not an admission in writing, signed by the 
party sought to be charged, admitting the in- 
debtedness has not been paid. In other words, it 
does not meet the requirements of the rule laid 
down by the Supreme Court of this state that 
[152] it must be an instrument in writing, 
signed by the party sought to be charged, ad- 
mitting the existence of the debt, and acknowl- 
edging that it has not been paid. We object to 
the introduction of the letter for the reason 
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that it does not comply with the staute of Ari- 
zona; it is neither an instrument in writing 
signed by the party sought to be charged, in 
which he acknowledges the existence of the debt 
or willingness to pay the same. Nor, is it an 
executed instrument, the letter, and made no 
promise in writing at any time, and no founda- 
tion has been laid for its admission. Secondary 
evidence.’’ 

(Argument ) 

“The COURT: Are you introducing this 
merely as a copy ?”’ 

‘‘Judge DARNELL: No, Your Honor, we 
introduce this because it was his written state- 
ment, dictated by him and adopted by him when 
he handed it to Mr. Parker. I wish Your Honor 
to see and look at this.’’ 

“The COURT: I have seen it.’’ 

‘Judge DARNELL: We offer it as his 
letter. We demanded the original, and they said 
they didn’t have it, and haven’t got it now. 
They haven’t got one with his signature.’’ 

“Mr. CHARLES RAWLINS: This not 
only 1s not signed by him as the Code requires, 
but the two things must concur. They haven’t 
anything, except something dictated to the 
stenographer. There is no proof that it was 
signed by him.’’ [153] 

“Judge DARNELL: Now, we offer this as 
an original document.’’ 
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“Mr. CHARLES RAWLINS: Now, we ob- 
je chekOn Lie 

‘The COURT: I am going to reserve my 
ruling on this.”’ 

“Judge DARNELL: Now, if the Court 
please, in further support of our motion, I want 
to call the court’s attention now to the signa- 
ture ‘Cleve W. Van Dyke’ underneath.’’ 

‘The COURT: That is typewritten.’’ 

(Argument ) 

“The COURT: I am not going to make a 
final ruling on that at the present time. The 
execution of this is the important point here, 
and I am going to admit the paper subject to 
final ruling in the case. If I am not satisfied 
that it is admissible, I will rule it out. The law 
says that it must be signed by the party to be 
charged, either under the Iowa or Arizona law.’’ 

‘Judge DARNELL: I want Your Honor to 
take the citation.”’ 

“The COURT: I have that, 58 Corpus Juris. 
The original instrument which you rely on, was 
the one sent to Mr. Smith ?’’ 

‘‘Judge DARNELL: No, we rely on this in- 
strument that we are offering. On this (indi- 
cating) one, written by Van Dyke through his 
agent, signed by the agent for Van Dyke, 
adopted by Van Dyke, and delivered by Van 
Dyke to Mr. Parker, all in one transaction. The 
fact may be that Mr. Smith may never have re- 
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ceived this. The fact that this was handed to 
Mr. Parker. Mr. Van Dyke may never have 
signed it, or he may have changed his mind and 
never mailed it. Or if [154] he did, it would 
be sent to Hoval A. Smith, and not to this party. 
We are offering this on the theory that it is his 
written instrument—his written statement, 
signed by him, and delivered to this plaintiff.’’ 

‘The COURT: Have you got the letter 
which was supposed to be written to Mr. Smith 
in Washington ?”’ 

‘‘Judge DARNELL: No, we do not have it; 
we don’t know whether Hoval A. Smith ever 
had it or not.’’ 

“Mr. CHARLES RAWLINS: We have in 
the record here a demand for inspection of it, 
made January 21, 1938.”’ 

“The COURT: You avow you are not rely- 
ing on that letter at all. If you relied on that 
letter, you would call upon Mr. Smith, who is a 
party, to produce that letter, would you?”’ 

‘Judge PATTEE: Yes. We rely on the ad- 
mission in that, just as if be signed twenty 
copies, each one of them would be admissible; 
each one of them would be an independent in- 
strument; each one of them would be proof of 
whatever was stated therein. If the one sent to 
Mr. Smith would be produced, it would be ad- 
mitted.’’ 

“The COURT: It will be admitted, subject 
to the final ruling, but I have my grave doubts 
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whether this is such an instrument as is con- 
templated under the Iowa or Arizona laws.”’ 

“Mr. CHARLES RAWLINS: Wait just a 
minute, I hold in my hand the complaint filed 
in this action, and we now object to the intro- 
duction of this letter for the reason it is not a 
eopy; Van Dyke’s initials do not appear upon 
the copy set out in the complaint, and it is not 
the same letter.’’ [155] 

‘‘Judge DARNELL: The initials were not 
put on that. We will ask to amend the com- 
plaint.’’ 

“Mr. CHARLES RAWLINS: Ob no.” 

‘Judge DARNELL: If it becomes necessary 
to show the initials, we will ask to amend the 
complaint. We did not write that pleading.’’ 

“The COURT: I am going to admit it at 
this time, subject to the final ruling.’’ 

“Mr. CHARLES RAWLINS: We may 
have an exception ?”’ 

“The COURT: Very well.’’ 

“Mr. CHARLES RAWLINS: TI presume, 
when the Court finally rules, we will have our 
exception then also, if the ruling is adverse to 
iS a 

sine" COURT: Yes.” 


(Thereupon said document was admitted in evi- 
dence as Plaintiff’s Exhibit No. 4, and the same is 
in the words and figures following, to-wit: 


EXHIBIT NO. 4 [156] 


January 1,1927 


Mr. Hoval A. smith, 

Care senator taloh i. Car.eron, 
venete Office Buildinc, 
Lashincton, D. C. 


My dear Jfoval: 


ire Bascom Larker, of Niles, Kichigan, arri-ed in 
Niemi a few deys ego askin= the settlement of two notes of 5,000 
exch, civen to him in Chicazo ausust 30, 1917, in payment for his 
stock in the Calhoun Pimber Compeny. You will recall the deal. 


This stock was ourehased for the remainin- stock- 
holders of the company at tic request of Ir. He. Co. Oleott, acting 
for the trustees of the bondholders of the Calhoun Timber Company. 
The amount to be paid for this stock was ,50,0003; ,<5,000 of which 
wes to de in Valhoun Timber vompany oOonds which were omed by the 
Calhoun Timber Company, anid 410,C00 i. cash, and ,15,.CO in three 
25,000 notes. these notes were to ve the joan orlisution of 
youpsolf, Mr. Lubiens and myself. The cash paid to tir. Parker wes 
a check against tae $10P,CO0 fund in the o$. Ansger Sank which we 
had borrowed frou Zhoums .’. Cole, of Lew York. JLese notes were 
to have been ,aid wien due. One of t..cm Gane due fa te following 
June and was sent oul to we to Niani for collection, I paid this 
note. The two other nutes have sever teen geid and form the tasis 
of a demand on the part of wr. surker for pajyrent at this tire. 


The stock wes delivored and was transferred on tre 
books of the company. One third of the stock was delivered to 
yourself, ows third to !. co. Llubiems, arc one | ir@ to myself. 
After the compisy voeGuiil deoimcty the DLC UCC oved to Thomas F. 
Sole vecaué duo and oe you hiow 1 hive peid this 6um-, so thet .uts 
mo now in she potivion of hivin, puid (15,000 of t.c {26,000 tint 
was oving to or. Jarxor. ifter the ‘irst note was paid the other 
two notes were vuken over by tho ot. .nSyar Jenk, &).1 ongh Lubiens. 
Later on One Gi tue Wow veut some fur colleetion uo, the te 
A Banke. I vefusue bo .ay tue vame nt $ @ time Yeoluse T hed 
alpeady peid the su.re due fron we end later I peid a further gum 
of 710,000 witch wea the ori chal cugh pald to Mr, Paris 


cr 
oe: 
G 


fhe aotes wore setarned to the ot. wnbgar bank fr 
Gila Valley -xsih of Niemi, tno L.nkt te who” Siey were -ent for 
collection. Tae secusal vos based upon t..e Crouse Sint I did not 
owe the money, tut 6 @ stock .ct 206@. tarneo! cer to ur. Luele:ns 
and that he seca tuc muney Jcr the amount due, os I had yada ay 
share in fill. 


aby 
¢ 


Hoval a. omith, 
Janunry 1,1927, 


Vee Fee 


Later on there were some differences between the 
»t. Ansgar bank on this Calhoun Timber Company matter and yourself 
and myself. l&. Lubiens, who was the treasurer of the company, and 
who was mutually trusted by us at t e time, had gathered tocether 
@ lot of notes which he hed placed in the bank and which had been 
signed by us at various times, and for which we had received no 
consideration and for which the Calhoun Timber Company had received 
no considerntion. In my opinion at the time this matter was brourcht 
to my attention by you and by Mr. Salisbury, the whole matter was a 
fraud and that th> bank could not hold me for any amount. 


Time sent on and at your insistence an ugreement was 
reached between ourselves and the St. Ansgar Bank.{in order to avoid 
litigution we agreed to a setticnons between t’ic bank and ourselves 
with the understanding that all notes and oblisations were to be 
included within this settlement. No notice has ever baen received 
by me from tho Kank of St. Amsgar or Mr. Lubiens that they had not 
taken up these notes wien they were refused vaynent by me for the 
cause stated above. I was wnler the impression thet Mr. Lubiens 
and the bank, havin; been notified by me that it was their oolige- 
tion, had assumed these notes md that trey were still held by them 
and wes part of the considerztion upon which our settlement was 
based. What was my surprise to learn the other day upon the arrival 
of Mr. Parker thet t.e bank, instead of including these notes in 
our settlement as I ‘resumed was bein’ done, had returned the notos 
to Mr. Parker unpaid. ‘nd now dr. Parker has vresented these notes 
to me for payment. 


Now, itloval, I have tried to be patient in this matter, 
I have tried to he fir; I have assumed more than my shure of the 
obligation of this disasterous enterprises I hsve carried the load 
for you; I have carried the load for the bank and heave paid out 
practically all the cash money that hae been paid out since the 
final crash of the company. I have secured not one nickle or one 
dime in salvage from the company and I have even gone so far as to 
pay the $100,000 to Mr. Cole which was a joint o ligation of your- 
self, the bank and myself. 


I presumed the bank was trying to adjust this thing 
fairly and on a basis of equity and tryins to cloar up a nasty mess. 
When Mr. Parker arrived I explained to him fully th-t my relation- 
ship to the bank was on these mtters. I told him that we now have 
due and payable a note to them of $10,000. He has notified me that 
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we must not make this pa.ont to tho bank until his matter is edjusted. 
: Iam writins you to intorm you of the situation. I request 
now thet you feol obligated to ir. Parker to fulfill my statement 
to him that we will not pay this note to the Bank of ot. inspar until 
the matter is edjusted, i. othor words, I request that you, u oon your 
return to irizone, stop at ot. inspcar, see .r. salisbury end present this 
matter to him. Hre rarker would have levied upon this »veyment that we 
were about to nako to the sank of .t. Ansger had I not vas Cte to 
him as stated cbove. I suscest thut you now hive a dofin ite understand— 
ing with Mr. gelistriry in, reference to this mtteF. I wee them to 
treat “ir. Parker as feirly us I isve truuted them. Our agreenent with 
ly. Parker was .efinite. Our erroncomnt emon ourselves wos well under— 
stood and !r. verker is only eskin: for his rishts anc wit is legitimete, 
The fact of the m.tter is I os very ruc! surprised indeed at the action 
taken by the ber: in taic mtter, especislly ofter tie settlement timt 
has been mede between them ani us. “e were tryin to seek & way out of 
our difficulties end the ~ey ot wnlotded ovor © jyuearter of a million 
dollars of obl ~etions upon: adap weici, wile it is wwair, wes 
earranzed in orv@r +o 2vo . troz-‘lesote L.tigution and « lon: period of 
contest eni fichtine. 8 sort knov, we discussed the matter and we 
decided that it woul. toke « lo rge ae. of mouey and e lonz time to work 


out this litdietion. i: .@014. ss joor, ~onr oifeina were involved, 
tines were hard ceid we felt teat so 4.),...0 better make an amtienolé settle- 


ment rather than coek oir ines in 4..e court. It may ve tet Mr. selis- 
bury does not know :bort tiis situation, and if he does not, you should 
& price imo? it and clarify it es goon .s Joesisle. 

Wit) kiadest personel regards, I an 
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(Testimony of Bascom Parker.) 


“Q. (By Judge Darnell) Now, I will call 
your attention, Mr. Parker, to a letter dated 
May 21st, 1927, being Plaintiff’s Exhibit Num- 
ber 1 for identification, and ask you if you 
received that letter from Mr. Van Dyke?’’ 

eX. Yeousin,”’ 


(Thereupon said document was admitted in evi- 
dence as Plaintiff’s Exhibit No. 1, and the same is 
in the words and figures following, to-wit:) 


EXHIBIT NO. 1. 


‘‘Long Beach, Cal., May 21, 1927. 
‘‘Mr. Bascom Parker, 
Niles, Mich. 
Dear sir: 

Enclosed please find my check for five hun- 
dred dollars as per our understanding. 

I am sorry to have delayed the date but I 
was taken down with an attack of pneumonia 
and lost two weeks so when J got around again 
I had to rustle to get the price. 

With kindest personal regards, I am, 

Yours truly, 
Cleve W. Van Dyke. 


P. 8S. I am wiring you today so you may 
know it is enroute. 


CG, Wie? 
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‘“Q. I eall your attention, Mr. Parker, to 
Plaintiff’s Exhibit Number 2 for identification, 
and ask you if you received that letter from Mr. 
Van Dyke.”’ 

‘GAS Taga. 4 


(Thereupon said document was admitted in evi- 
dence as Plaintiff’s Exhibit No. 2, and the same is 
in the words and figures following.) [160] 


EXHIBIT NO. 2. 


‘‘Long Beach, Cal., June 138, 1927. 
‘‘Mr. Bascom Parker, 
Niles, Michigan. 
Dear Friend: 

Enelosed please find my personal check for 
$500 as agreed when we met in Los Angeles, 
Cal. 

My wife and daughter are spending a few 
days in Miami so I am enjoying the marvels of 
housekeeping. 

Trusting that you may have good luck and 
fulfill some of your expectations 

J am 

Yours truly 
Cleve W. Van Dyke.”’ 


“Q. IT hand you Exhibit number 3 for iden- 
tification, a letter of July 15th, 1927 ss 
‘“Mhe WITNESS: Yes, sir, I received that.”’ 
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(Thereupon said document was admitted in evi- 
dence as Plaintiff’s Exhibit No. 3, and the same is 
in the words and figures as follows). 


EXHIBIT NO. 3. 


‘‘Long Beach, Cal. July 15th, 1927. 
‘‘Bascom Parker, 
Niles, Michigan. 
Dear Friend: 

Enclosed please find my personal check for 
$500 as per my promise to you. I hope that it 
may not be delayed enroute and that it will 
reach you by the twentieth of the month. 

With kindest regards, I am, 

Yours truly, 
Cleve W. Van Dyke.”’ [161] 


Cross Examination 

I received this letter or copy which I testified 
about after going to Phoenix; the next morning. 
After the receipt of this letter I left Miami at seven 
o’clock for Globe, and took the sleeper out of Globe. 
That was January Ist. I don’t know as I remember 
what day of the week that was. I was in Niles, 
Michigan, when I received Exhibits 1, 2 and 3 in 
evidence. J never received them when I was in 
Towa at all. Mr. Van Dyke wrote them to me from 
Long Beach, California. Mr. Van Dyke and I were 
not in Iowa at the time he wrote this letter of 
January Ist, 1927. We were in Arizona. 
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‘“@. Now, did Mr. Van Dyke or Mr. Hoval 
Smith meet you in Chicago while you were 
there ?’’ 

‘‘A. He said he would telegraph to meet me 
in Chicago. That is, for Hoval to wire to meet 
me in Chicago, but Hoval never wired.”’ 


Hoval never wired and I never met him there. 

‘The COURT: Q. That Hoval Smith was 
to wire you?”’ 

‘The WITNESS: Yes sir, that he would 
wire Hoval when he passed through to go to 
Towa to wire me and ask me to meet him in 
Chicago, but Hoval never wired me.”’ 


I did not meet Mr. Smith in Chicago as a result 
of those letters shortly thereafter. The first time I 
have seen Hoval Smith was yesterday evening in the 
Coffee Shop of the Pioneer Hotel. I had not seen 
Hoval Smith for sometime before the date of this 
letter, the one of January 1, 1927. Absolutely the 
first time I saw him after the date of the letter of 
January 1, 1927 was yesterday at the Pioneer Hotel 
in Tueson, Arizona. I never met or saw him in 
Chicago and discussed this matter. At the time this 
letter was written I arrived in Miami about the 
27th or 28th of December, and J remember that it 
was night, [162] it was about eight o’clock I guess. 
The same afternoon or the same day that I arrived 
in Miami I made the trip to Phoenix. I telephoned 
to Mr. Van Dyke at his home there, and he answered 
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the phone and told me to come to his office at a 
certain time that day, and he was calling Phoenix, 
and he invited me down there, and I rode down 
there with him. That was probably the same day I 
got there, or the next forenoon. I stayed in Phoenix 
that night, and as I remember, we got there while 
it was still daylight. We got there in the early 
evening, and we stayed there that night and all of 
the next day, and we left there just before dark 
or about dark, and returned to Miami. I left Miami 
the following evening. 

That letter of January Ist was after I went to 
Phoenix; after I got back, absolutely. I did not 
dictate part of it. I did not suggest a word of it. 
He paced up and down the floor and gave the dicta- 
tion to the stenographer, and he was telling just 
exactly as I know it. He was dictating the whole 
transaction just as I knew the transaction. 

‘‘Q. You heard the entire letter dictated ?”’ 
Ace dice 
‘“Q. Did he dictate any signature to the 
stenographer ?”’ 
= I could notisay.’’ 
(Witness excused). 
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Testimony of 
CLEVE W. VAN DYKE (Recalled) 


Defendant, Cleve W. Van Dyke, being called by 
the plaintiff as an adverse party, on cross examina- 
tion, under the statute, testified as follows: 


Examination 

J heard the testimony of Mr. Parker regarding 
the dictating of the letter that has been admitted 
in evidence as [163] Exhibit No. 4. It is only par- 
tially true. The whole story is confused and all 
mixed, and not in accordance with the facts. I dic- 
tated part of the letter. I was present when all of 
it was dictated and written. I was there all the time. 
Mr. Parker and myself and the stenographer were 
there. I think Miss Tanner was the stenographer. 
Mr. Parker dictated portions of the letter. Mr. Par- 
ker stated that he had been in discussion on the sub- 
ject, and we visited along and discussed this thing, 
and we reached the point of where something should 
be done. I didn’t know, just as he said, I didn’t 
know those notes had not been taken up by the St. 
Ansgar Bank, but we made a settlement with the 
St. Ansgar Bank and assumed that those notes 
would be ineluded in that situation, and there was 
a payment to be made by us to the bank, and he 
asked for a settlement from Mr. Smith along those 
lines, and so we, in our conversation, we were reach- 
ing out for an expression of our ideas, and we sat 
down and called the stenographer—it was on New 
Years Day, and the stenographer was not there, and 
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we had to send for her, and it was a point where I 
was not clear, whether we would have the informa- 
tion, and together we dictated the letter. I did not 
tell the stenographer it ought to be signed. We did 
not sign it at all. I told the stenographer to whom 
to address the letter. The copy, when it was finished, 
was handed to Mr. Parker. I don’t recall whether 
IT handed it to him or the stenographer. If I did not 
hand it to him, I had her to hand it to him. My 
memory is that she handed it to him. I was there 
when she handed it to him. I did not make any ob- 
jection. The letter was dictated and we discussed 
it on the way to Phoenix. 

I did not sign the original letter. I did not mail 
it to Hoval A. Smith, because when we went to 
Phoenix we agreed instead of taking this letter, 
sendig this letter to Mr. Smith [164] having him go 
to St. Ansgar and discuss this affair, that it would 
be better to have him meet Mr. Parker in Chicago, 


“The COURT: I don’t understand. You 
say that letter was written before you went to 
Phoenix ?”’ 

‘“‘The WITNESS: Yes, the morning before 
going to Phoenix, we stopped in the office that 
morning and the letter was dictated at that time, 
but we did not stop to discuss it, because it was 
getting late, and I took this copy that was—Mr. 
Parker had the copy and we discussed it further 
on the way over, and during our discussion he 
decided that he would prefer that he would have 
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a personal talk with Mr. Smith concerning this, 
so when I returned, I left immediately for Los 
Angeles with my family. This was on Saturday, 
the first of January, so on Saturday—Sunday [| 
had to leave with my wife because my daughter 
was attending a boarding school in Pasadena so 
we had to be there, so we left on Sunday to 
Phoenix to take the train to go to Los Angeles. 
When I returned home after the trip, knowing 
that I would not be in the office again, I call my 
secretary and asked him to get those copies of 
this letter that had been typewritten, and to 
send Mr. Smith a wire—-Mr. Smith was in New 
York. He wired Mr. Smith and requested him 
to mect Mr. Parker at Chicago.”’ 


I thought this letter was lost in the confusion. I 
don’t think I ever asked Mr. Parker to hand me 
back the letter; I don’t recall asking him for it. 
There was no reason for doing so. I don’t recall 
that I asked Mr. Parker to return that letter which 
is in evidence here; I don’t remember that. I don’t 
recall calling up Hoval Smith at Warren to ascer- 
tain where this letter could reach Mr. Smith. I 
might say I frequently do that, and I might have. 
I would not say that I did or I would not say that 
I did not, but I knew where Mr. Smith was. I had 
his address; I had negotiations on with him at the 
time. He [165] was to go to Washington. 

‘“Q@. After you left—after you changed your 
mind, you left that letter in the possession of 
Mr. Parker ?”’ 
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‘CA. I would hardly call it a letter; it is just 
a rambling tentative thing that was drawn.’’ 

““Q@. Whatever—whatever the characteriza- 
tion of that should be, it was left with Mr. 
Parker ?”’ 

‘fA. I don’t reeall ever asking him for its 
return; I don’t believe I ever did. I don’t recall 
it any way.”’ 


My daughter was attending boarding school in 
California. She has been for some time, before I 
went to California, and after I left there; all during 
the school term. My daughter was not living at 
home. She was at boarding school at Pasadena; not 
in the same town I was. She attended the Orton 
School. 

(Witness excused. ) 

(Thereupon the plaintiff rested his case). 


——— 


TESTIMONY OF CLEVE W. VAN DYKE. 


Cleve W. Van Dyke, defendant, being called as a 
witness in his own behalf, and having been duly 
sworn according to law, testified as follows: 


Direct Examination 
I had a conversation with Mr. Parker in Los 
Angeles about 1927. They telephoned me where [I 
was staying in Long Beach from the Woodward 
Hotel in Los Angeles, and asked me to come and 
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see him, and I did the next day, I believe. That was 
along about the early part of April; sometime along 
the 8th, in there; 8th or 9th, I think, or maybe later. 
It was some place between April 8th and the 14th, I 
think, of 1927. That was after the date of the letter 
of January 1, 1927. I answered that telephone with 
a call through to my brother who was there, and he 
was there at another hotel, and I had dates with 
both, so I went up £166] and I ealled on Mr. Parker 
and stated the condition of affairs, and I told him 
IT was glad he had returned, and J went down with 
him, I think, at the Savoy Hotel. I met him there 
and had our conference, and when we finished our 
conference, my brother and I returned to the Wood- 
ward Hotel to meet Mr. Parker. My brother is L. D. 
Van Dyke, but we eall him ‘‘Pat’’. I met Mr. Par- 
ker first on this occasion with my brother Pat. At 
that time we discussed the notes and payment, and 
I told him that I had taken the matter up with you, 
and that you had advised me that the notes were 
outlawed in Arizona; that I did not owe them. But 
my contention all along the line was I never owed 
them. I told him that I did not owe the notes; the 
notes were for stock in one of his promotions, and 
that the property stood one-third to Mr. Smith, one- 
third to Mr. Lubiens, and one-third to myself, and 
there were Fifteen Thousand Dollars represented 
by three notes, and the notes had been drawn that 
way so that each one could take up their prorata 
share of the payment in that way. When the first 
note came due, it was sent to me and I paid it. 
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Then we went into the genuineness of it, and he 
agreed with me on that—said he did, at least, and 
said that he also agreed that the notes were out- 
lawed, and he stated ‘‘now, Van,’’ he said ‘‘you 
know I can’t sue you for it now. I might have sued 
during the period of time that they were not out- 
lawed, and I believe I have got something coming 
because of that kind of treatment of you at that 
time, and the reason that I withheld it, I knew that 
the other fellows owed the money and you did not, 
and’’ he said ‘‘for that reason I feel I have got 
something coming. Now, I am very hard up and I 
need some money and I would like very much indeed 
if you would give me some consideration for that.’’ 
‘Well’? I said ‘‘now, Parker, how much considera- 
tion do you feel would be satisfactory to you’’, and 
[167] he said ‘‘you pay me a Thousand Dollars on 
each one of those notes, and”’ he said ‘‘I will release 
you from further obligations and take a chance to 
get any further consideration out of the other two 
men.’’ I told him I didn’t have Two Thousand Dol- 
lars at the time. ‘‘Well’’, he said, ‘‘could you make 
it in installments’’, and we agreed on Five Hundred 
Dollars down and Five Hundred Dollars about 
thirty days apart. I said I would give him a check 
for Five Hundred Dollars, and I gave him Five 
Hundred Dollars each month until it was finally 
completed. 

(Thereupon court adjourned until 9:30 
o’clock on June 3, 1933, and after the reporter 
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had read the last question and answer, the wit- 
ness resumed). 


After he had received the Five Hundred Dollars, 
I got into the car at Long Beach where we were 
at the time, and my brother took me over to the 
Woodworth Hotel, and I didn’t see him again. We 
met on two spearate occasions, the first day in Los 
Angeles, and the second day in Long Beach, and 
we went for a ride, Mr. Pat Van Dyke, my brother, 
was driving. Pat Van Dyke was present at two of 
the three conversations between Mr. Parker and 
myself. Not at the first meeting; the first meeting 
was just a short meeting. When I made those pay- 
ments, I sent a letter along with each check. Those 
letters are Exhibits 1, 2 and 3. 

In the letter dated June 13, 1927, Exhibit 2, where 
I refer to ‘‘as per agreement’’ and ‘‘and under- 
standing’’, that was the same understanding that I 
have just related. Those letters Exhibits 1, 2 and 3, 
were in accordance with our understanding and 
agreement as made at that time in Los Angeles. In 
order to comply with my agreement relative to those 
payments to Mr. Parker, I fulfilled my agreement 
with him, as we made it in Los Angeles. I paid him 
down a check for Five Hundred Dollars when the 
agreement was made, and then each succeeding 
month thereafter for three months I sent him a 
check for Five Hundred Dollars, and in each letter 
I stated it was in accordance with the new deal we 
had made, or agreement we had reached in [168] 


vs. Bascom Parker 197 


(Testimony of Cleve W. Van Dyke.) 

Los Angeles, and the settlement was full settlement 
of the account. That is the only understanding or 
agreement that I ever had with Mr. Parker relative 
to any payments of those notes after the date they 
were executed. I never had any agreement with Mr. 
Parker about paying those notes, other than the one 
in Los Angeles. After I made those three, in all, 
four payments on those notes, the last one in July, 
1927, Mr. Parker, or any one else, did not demand 
any further payment from me prior to the institu- 
tion of this suit, until Mr. Foster did. From 
the date of the last payment, in July, 1927, up until 
Mr. Foster started institution of this suit for Mr. 
Parker, no one in his behalf ever demanded any 
further payments on those notes from me. 

In the letter dated January 1, 1927, I did not 
authorize my stenographer to whom I dictated the 
letter, to sign ‘‘Cleve W. Van Dyke” thereto. I did 
not at any time or at all ever authorize my stenogra- 
pher or anyone else to sign my name on the type- 
writer ‘‘Cleve W. Van Dyke”’ or in any other form. 
I did not sign the original letter dated January 1], 
1927, and it was never sent by me, or by anyone 
by my authority. Yesterday, when this letter dated 
January 1, 1927, was introduced in the testimony, 
was the first time I knew my name was printed on 
there by typewriter. 


Cross Examination 
Exhibit No. 4, being the letter of January 1, 1927, 
seems to bea carbon copy of the letter that I dictated 
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in my office in Miami. The stenographer was a Miss 
Tanner and she was called on on New Years day. 
T had to eall her in specially on this day, which was 
a holiday. That was on a Saturday. I don’t know 
when Mr. Parker left for the east. He left me that 
night, if I remember. I saw him after that; we 
went to Phoenix after that, right after this letter— 
he was given this carbon copy and we drove to 
Phoenix, and it is my memory we came back [169] 
late that evening. My memory is that this carbon 
copy was handed to him by the stenographer. I 
was present. I made no objection to it; the letter 
was drawn for the purpose, as a tentative letter to 
explain the circumstances to Mr. Smith and to get 
him to do something. Miss Tanner was our regular 
stenographer. My memory is that this is a carbon 
eopy ot the letter that was written there. I no 
doubt saw the original of that letter. My memory 
is that the letter was left with the stenographer, 
and the carbon copy was handed to Mr. Parker, 
and we proceeded immediately for Phoenix. This 
was being done in the interim while my brother was 
eetting the car to go to Phoenix, and as soon as 
the letter was dashed off, Mr. Parker got his carbon 
and we got into the car and drove to Phoenix, and 
discussed the letter and the contents on the way 
over there, and after the discussion, we said we 
would not use it; the better way would be to have 
him meet Mr. Smith personally, and so we arranged 
to telegraph him next day, on the second, and Mr. 
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Smith was in New York, and I did so telegraph, as 
I instructed my secretary to telegraph him to meet 
Mr. Parker in Chicago. 

My stenographer, Miss Tanner, had worked for 
me some time. It was the custom when I dictated 
a letter for her to put my initials on a letter and 
follow my initials with her own. There were several 
people in our office and whoever she took a letter 
for, she put their initials on. I presume she put my 
imuiais ““C Wi V’’, eolon “I” hetiname, on thie 
letter; I didn’t look at it. I presume it was done 
by her. I presume she wrote the letter in my pres- 
ence. That was the custom, showing that I dictated 
the letter. In the letter of May 21st, 1927, written 
from Long Beach in California, I stated ‘enclosed 
please find my check for Five Hundred Dollars as 
per our understanding.’’ That understanding was 
not that I was to pay [170] him Five Hundred 
Dollars on the note by a certain time; the under- 
standing was that I would pay him Two Thousand 
Dollars im full and complete settlement for my 
obligation with him, and that he would discount the 
note on that basis, as a final settlement. This is what 
was said on that pomt; he said ‘‘l know you are 
right about these notes being outlawed’’. I told him 
that my attorney had told me that again in Los 
Angeles, that the notes were outlawed, and he agreed 
with me. He said ‘‘yes, Van, those notes are out- 
lawed’’. My attorney, Mr. Rawlins, told me that. I 
was taking another matter up with him, and after 
I saw Mr. Parker, I went down to see Mr. Raw- 
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lins on another matter, a public utility matter. He 
didn’t know at that time; I had no conversation 
then concerning the business deal. I made a courtesy 
call on Mr. Parker on the way down to meet Mr. 
Rawlins. 

I would not say I have been a business man in- 
volving ‘‘large’’ enterprises, no. I own the electric 
light company in Miami. It is not a public utility; 
it was not incorporated; privately owned. It was a 
public utility serving electrical energy to the resi- 
dents of Miami, Arizona. 

‘‘@. You have been dealing in several large 
ventures, haven’t you, timber land transac- 
tions ?”’ 

‘CA. I have had part in various enterprises, 
yes.”’ 


J have been in the public utilities business, and 
various other businesses. I have been in the state 
about twenty-one years. 

‘*Q. You have been interested in various 
timber lands and public utilities, and things of 
that kind ?”’ 

‘fA. With the exception of timber lands. I 
held stock in a timber land company.’’ 


1 had no written agreement in this settlement of 
outlawed paper for the sum of Two Thousand Dol- 
lars. [ did not acquire a receipt of final discharge; 
iL didn’t think it was necessary. I was very much 
surprised when I found he had endorsed them. 

[171] 
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I believe I was elected on the Board of Directors 
of the Calhoun Timber Company. 

‘‘@. You signed that agreement at the same 
time that you signed those notes as president 
of the Timber Company ?’’ 

‘‘A. I will have to look at it first to refresh 
my memory.’’ 

“QAP wiht.” 

‘fA. JI didn’t recall the instrument until I 
saw this. This is my signature, but I don’t re- 
eall anything about it.’’ 


I don’t recall the instrument at this time. I pre- 
sume I did sign it. I know my own handwriting. I 
think that is my signature. I have no doubt about it; 
it looks to me like my signature. I signed it as 
president of the Calhoun Timber Company. I suc- 
ceeded Mr. Parker in that position. 

(Witness excused ) 


————— ns 


TESTIMONY OF L. D. VAN DYKE 


L. D. Van Dyke, being called as a witness on be- 
half of the defendant, and having been duly sworn 
according to law, testified as follows: 


Direct Examination 
Wy name is L. D. Van Dyke. I live at 3719 Olive 
Street, Long Beach, California. I have lived in 
Miami for twenty vears, up until late 1929. Cleve 
Van Dyke is my brother. I know Mr. Parker, the 


202 Cleve W. Van Dyke 


(Testimony of L. D. Van Dyke.) 
plaintiff in this action. I was in Miami in Decem- 
ber 1926 and January 1927. I was in the employ 
of the Miami Trust Company and the Van Dyke 
Copper Company, and also assistant to by brother 
in his private affairs. I remember an occasion of 
driving Mr. Parker and my brother, the defendant, 
to Phoenix. My recollection is, it was on the day 
after New Years in 1927, the 2nd of January, that 
would be. Pardon [172] me, I think it was the Ist 
of January; on New Year’s day. I went to Phoenix 
that day; it was Saturday, the first of January. 
We returned the same dav. On the way down and 
back there was a discussion about business matters 
between my brother and Mr. Parker. I was in Los 
Angeles some time in April of 1927 when Mr. Par- 
ker and my brother, Cleve, was there. I went to 
Los Angeles about April 8th or 10th, 1927. I think 
Charles Rawlins was with me on the trip. I stayed 
there, L think, to the 16th of April. While I was 
there during this trip, I was present at the meetings 
between my brother, Cleve, the defendant in this 
action, and the plaintiff, Mr. Parker, except the 
first one, when he went up to the Woodward Hotel 
to see Mr. Parker. One of these conversations was 
held in the Woodward Hotel, located in the City of 
Los Angeles, on Eighth and Olive. One was at home 
in Long Beach, and one conversation riding in the 
car. I was present at the conversation that took 
place in the Woodward Hotel in Los Angeles. 

At that time the plaintiff and the defendant in 
my presence discussed many other matters prior to 
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mentioning the notes, and then it came down to a 
_ discussion of the notes, and my brother, C. W. Van 
Dvke, said ‘‘Mr. Parker, vou know that those notes 
are outlawed and you have no legal action against 
the notes.’’ He says ‘‘ Yes, I realize that the are’’, 
and then Mr. Parker told my brother that he was 
very hard up; that he was in danger of losing his 
home. He was promoting some new irrigation com- 
pany, and if he could get some assistance, he would 
be able to make sufficient funds from his new enter- 
prise to take care of his business matters. My 
brother asked Mr. Parker how much he thought he 
had coming to him, and he told him he would be 
satised if he paid him, I think it was Two Thou- 
sand Dollars, and that not to applv on the notes, 
but to clean [173] up anv moral obligations that 
might exist there, and they agreed to that settle- 
ment. As to how the payments were to be made, he 
would make Five Hundred Dolars cash or by check, 
and Five Hundred Dollars each thirty days until 
the completion of the agreement. 

At the conversation at Long Beach Mr. Parker 
did most of the talking, as I remember it, about the 
payment plan, and my brother made a payment of 
Five Hundred Dollars, and they went for a ride. 
{ don’t remember anything pertaining to this busi- 
ness on the ride; casual conversation had between 
them. I have never seen Mr. Parker from that 
time until I saw him here in Tucson. 


Cross Examination 
My memory is that it was Saturday; New Years 
day was Saturday. I think it was quite early in the 
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morning when we left Miami for Phoenix. It was 
dusk in the evening when we left Phoenix to return 
to Miami. Mr. Parker objected to riding in the eve- 
ning, and we assured him it was safe. It was along 
about ten o’clock or nine o’clock in the morning 
when we left for Phoenix, that is my best memory. 
I think this letter that was written in the office 
was written while I was getting the car ready to 
go. I do not recall that situation, I am not familiar 
with the letter. JI never saw it. On the trip to 
Phoenix I heard them discuss this business matter. 
IT don’t recollect them discussing the letter. On the 
way back from. Phoenix, I heard them discussing 
the plan. I don’t remember that I heard that letter 
mentioned. I was with my brother and Mr. Parker 
part of the time. I did not hear anything said about 
this letter in Phoenix by Mr. Van Dyke, my brother, 
or Mr. Parker. I can’t say what this particular 
letter was. I never saw the letter dated January 1], 
1927, [174] Exhibit 4, so I don’t know what it is. 
While we were in Phoenix, my recollection is that 
we had a room in the Adams Hotel while we were 
there, in which my brother and Mr. Parker had con- 
ferences, and I did some other small business. I 
called upon the farm we had out there, a farm we 
owned at the time, making some plans. We went 
out to the farm on the way home. I have forgotten 
now what we went to Phoenix for, we made so 
many trips to Phoenix in those days. This particu- 
lar trip on New Years day had something to do 
with our farm that we had there. I know my biother 
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had some business there, but I have forgotten what 
it was, but I was the driver of the car at the time. 
I don’t know what the business was; I was not 
present all of the time when he was transacting his 
affairs. I think it was late in the evening when we 
returned to Miami; just as the sun began to go 
down. When we returned to Miami, that is the last 
time I saw Mr. Parker; I don’t know where he 
went from there. T'o get out of Miami at that time, 
in 1927, he could take the Southern Pacific Railroad 
Company to Bowie or to Phoenix, but he could take 
the stage out and he could go from Miami to Globe. 
He could have left Phoenix on the Southern Pacific 
without returning to Miami. I did not see them 
after they returned to Miami that I know of; no 
business transaction; they returned late in the 
evening. That is the last I saw of him. I saw hin, 
of course, in April in Los Angeles. At that partien- 
lar meeting that is the last I saw him. 

Jt was after dark when we returned. We left 
there along about five o’clock, five-thirty maybe, 
and we got in there about eight-thirty or nine at 
night. I do not know of anyone that my brother or 
he and my brother together saw in Phoenix on that 
day; I had further work to do. I remember that L 
was buying some supphes and things, and I was 
not with them all the time. I don’t remember what 
place I visited; we arranged for seed and things of 
that kind. [175] It was on New Years day. Some 
of those places were open; I can’t give you the de- 
tail. As I remember I made a call upon some feed 
company over there. I believe it was the Greenlief 
Company that I visited. 
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I met my brother and Mr. Parker at the Wood- 
ward Hotel in Los Angeles the first time in the 
morning. My brother went up to see Mr. Parker 
from Long Beach. I believe my brother was in Long 
Beach then being treated, if J remember. His home 
was in Miami, and he was there temporarily. He 
did not own a home there and house at that time. 
I believe he was in some apartment house, Black- 
stone Apartments. During the summer he was in 
and out of Los Angeles for several months. I don’t 
believe Mrs. Van Dyke was with him on that par- 
ticular time. Intermittently she was up there. They 
did not build a garage for a home over there; the 
earage was nothing for the home; he had a little 
apartment. 


‘““Q. <A little apartment of sixteen or seven- 
teen rooms ?”’ 

‘CA. No, I think he had three or four rooms 
over the garage, and he kept his car down below 
at the back end of the building.”’ 


He built it by day labor. He had the home con- 
structed. He lived there over a period of several 
months intermittently. 

Going back to the Woodward Hotel, I think Mr. 
Parker opened up the conversation about these 
notes. He wanted to know what my brother was 
going to do about it. The exact words, of course I 
can’t remember. I know the gist of his talk. In 
substance he said ‘‘Van, I want to discuss those 
notes.’’ The notes had been sent out to the bank, 
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as | remember, and Van, my brother, only told him 
‘Parker, those notes are outlawed.’’ ‘‘Yes, I know 
they are.’’ That was in April, 1927. Mr. Parker 
then said “‘Yes, I know they are outlawed, but I 
might have brought suit when they were not out- 
lawed’’, and Cleve said [176] ‘‘yes’’, and he said 
‘‘T think I should have some consideration coming, 
moral obligation’’. Then my brother said ‘‘ What do 
you consider the amount of consideration that you 
should have to clean up this obligation’’, and he 
sald “‘about Two Thousand Dollars’’, and the agree- 
ment was made at that time. They had lots of other 
conversations, but not pertaining to this business. 
That is the gist of the conversation. Because it was 
outlawed, my brother agreed to pay him Two Thou- 
sand Dollars and satisfy any moral obligation that 
might be there. That is all I remember about it. 
The next day thev went out to where my brother 
was temporarily living. Thev still continued their 
conversation along the same lines, and discussed it 
in a general way. They went over the same ground 
as I have testified to. They came to a conclusion, as 
I remember it, and my brother paid him a check. 
Up at the Woodward Hotel they came to an 
agreement. Down at the house they discussed it 
again, not the same detail, but the same general 
statements, about the outlawing of the notes, the 
release of the moral obligations, and payment of the 
Five Hundred Dollars. My remembrance is that 
my brother gave Mr. Parker a check at that time 
for Five Hundred Dollars. I believe it was in the 
afternoon, shortly after lunch; mid-dinner. 
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Redirect Hxamination 

I made a memorandum of exactly what was said 
at that conversation. I have the memorandum with 
me in my pocket. 

(Thereupon the witness produces a document 
from his pocket, and hands to the examining attor- 
new je 
J made that at the time; that is the first conversa- 
tion at the Woodward Hotel that I heard. At the 
Woodward Hotel Parker said that if the Two Thou- 
sand DoHais was paid, he would have no further 
obhgation against Mr. Van Dyke. [177] 


Re-Cross Examination 
I did remember that when you asked me a while 
ago. You didn’t ask me to testify to it. There was 
a lot said. It didn’t occur to me to state that, be- 
cause you didn’t ask me. It didn’t occur to me to 
tell you that that was a part of the things that were 
sald. 
‘“@. I didn’t ask you that, I didn’t know 
such a thing was said.’’ 
“A. It was though.”’ 


(Witness excused). 


ee 


TESTIMONY OF HOVAL A. SMITH. 


Hoval A. Smith, being called as a witness on 
behalf of the defendant, and having been duly sworn 
according to law, testified as follows: 
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Direct Examination 

My name is Hoval A. Smith. I live in Warren, 
Arizona. I have lived in Warren and the Warren 
District for nearly thirty-five years. I know the 
plaintiff, Mr. Parker, and have known him for a 
little over nineteen years. I know Mr. Van Dyke, 
the defendant, and have known him for thirty-nine 
years. 

On the Ist day of January, 1927, when I was in 
New York I got a telegraph from Mr. Van Dyke. 
In pursuance of that telegram, about two weeks 
later I met Mr. Parker in Chicago, at the La Salle 
Hotel. This meeting in Chicago was previously ar- 
ranged between Mr. Parker and myself. Pursuant 
to that arrangement I wired him when I would be 
at the La Salle Hotel in Chicago. I went there and 
met Mr. Parker there on the afternoon of January 
15, 1927. We did not discuss the contents of this 
letter in this suit. We never discussed the contents 
of [178] that letter that he had at any time. I have 
not seen Mr. Parker from that day until I saw him 
here in Tucson. J have never received a copy, or 
the original of this letter that is marked Exhibit 4 
in evidence. At about that time, or sometime in 
January, I had my mail go to Washington. I re- 
ceived mail at Senator Cameron’s office at that time, 
about the 13th of January. He also forwarded con- 
siderable mail to me at the Commodore Hotel mm 
New York. When I went to Senator Cameron’s 
office in Washington, I got the mail addressed to me 
in his care, and there received mail. A copy or the 
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original of this letter was not there; I never 
received it. 

(Witness excused). 

(Thereupon defendant rested). 


At this point defendant moved for judgment in 
his favor in the following language: 


“Mr. CHARLES RAWLINS: We move the 
Court to find for the defendant upon all of the 
facts, for the reason that plaintiff has wholly 
failed to establish his cause of action; wholly 
failed to prove that the cause of action is not 
barred by the statute of limitations pled in our 
answer, and wholly failed to prove that the 
defendant ever signed any instrument in writing 
acknowledging the justness of the debt or that 
he would pay it, at any time since the date of 
the note.”’ 

“The COURT: I will not rule on that mo- 
tion until all the testimony is in.”’ 

“Mr. CHARLES RAWLINS: And give us 
an exception in the record.’’ 

“The COURT: Yes.’ [179] 


———— 


TESTIMONY OF BASCOM PARKER 
(In Rebuttal) 
Plaintiff, Bascom Parker, being called as a wit- 
ness in his own behalf in rebuttal, and having been 
duly sworn according to law, testified as follows: 
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Direct Examination 
I heard the testimony of Mr. Van Dyke regarding 
my meeting him at the Woodworth Hotel in Los 
Angeles about the middle of April, 1927. I had no 
such conversation with Mr. Van Dyke regarding 
any proposal of settlement of the notes by the pay- 
ment of T'wo Thousand Dollars at the rate of Five 
Hundred Dollars a month, that he testified to. I 
made Mr. Van Dyke come to the Woodward Hotel. 
The day after I got there, and he said he was busy 
and could not see me that day. The next day Mr. 
Van Dyke come and got me in his automobile and 
drove me out to his home at 4020 Lucus Avenue, 
Long Beach. Mr. Van Dyke was with me on this 
trip, and no one else was present. His brother was 
not present as he testified. He drove me out to his 
house and I met his wife. I knew his wife, and I 
met his daughter. They were living there to all ap- 
pearances, and I asked him why he built such a 
home, and he says ‘‘you know, Parker, we have 
earthquakes out here.’’? I made up my mind that 
he built wisely. We sat there a little while, and he 
got his daughter and put her in the car and drove; 
she says to Pasadena, but I didn’t know whether I 
was in Pasadena or where I was, but we drove to 
this school, and he brought me back then around 
over to the ocean, and down through Long Beach, 
and then over to the oil fields, Sentinel Hill, and 
back to the hotel. 
‘‘™. During that drive that time, was there 


anything said between you as to those notes ?’’ 
oe No. (lee) 
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It was just a friendly ride. Up to that time noth- 
ing had been said by me or him concerning those 
notes. 

Mr. Van Dyke came back on that next day and 
came to the Woodward Hotel, and we went up to 
my room. There wasn’t anybody in the room but 
Mr. Van Dyke and myself, and I told him I needed 
money and I needed it bad and I wanted him to 
help me. I wanted some money, and he says ‘‘ Par- 
ker, I haven’t sot any money”, “‘Well’’, I veargr 
‘‘couldn’t you give me money enough to let me go 
through with some promotion work that I am on; I 
am hard up, practically broke’’, and he says ‘‘how 
much will it take?’’, and I says ‘‘T'wo Thousand or 
Twenty-five Hundred Dollars’’. ‘‘Well,’’ he says 
‘*T haven’t got that much money, but I will tell you 
what I will do, I will give you a check now for Five 
Hundred Dollars and I will send you a check each 
thirty days to make the Two Thousand Dollars.’’ 
He gave me a check, and I went down to the lobby 
and checked out and took the train for home. 

Not one word was said by Mr. Van Dyke or 
myself about those notes being outlawed. He could 
not have said they were outlawed, because that was 
in April, and the ten years limit on the notes would 
not have been up on the notes until October 30th, 
of that year; that same year. That is the reason I 
went out there, because I didn’t know they were 
outlawed. I absolutely did not make any agreement 
with him to release him or relieve him from liability 
on those notes on the payment to me of Two Thou- 
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sand Dollars. I absolutely did not release his lia- 
bility for Two Thousand Dollars. 

I heard Mr. Hoval A. Smith testify. I heard his 
testimony concerning his meeting me in Chicago at 
the La Salle Hotel in Chicago, the forepart of 1927. 
I did not meet Mr. Smith in Chicago at that time. 
I did not meet him any time near that date. I did 
not meet him in that year, not in Chicago. [181] 
I met Hoval Smith, I was going to St. Ansgar to 
see Bob Lubiens. 


“The COURT: Did you meet Mr. Smith in 
Chicago sometime in January ?’’ 
“The WITNESS: I said no.’’ 


I did not make that trip to Phoenix on January 1, 
1927 that Mr. Van Dyke and his brother testified to. 

When I left Miami for home, I left on the bus. 
It was about seven o’clock, on the corner of a little 
cigar store. I stopped in there to buy some cigars. 
It was January 1, 1927, I rode in the bus, seven 
miles over to Globe, and there I got a Pullman for 
Chicago. Got my ticket. 

I went to Phoenix with Mr. Van Dyke. I got in 
there, I think—I am pretty sure I arrived in Miami 
on the night of the 28th of December, and I call 
Mr. Van Dyke on the phone, and he was to see me 
the next morning at his office, and I went to his 
office, and while there, somebody came in and de- 
livered some message to him, and he said ‘‘ Parker, 
I have got to go to Phoenix.’’ He told Pat to get 
the car ready, ‘‘will you ride over to Phoenix with 


214 Cleve W. Van Dyke 


(Testimony of Bascom Parker.) 

me’’, and I said ‘‘yes’’, and we went to Phoenix. 
We got in Phoenix along the middle of the after- 
noon and stayed there that day and that night, and 
we left Phoenix the second day in the evening. It 
was Just dusk, and we got back to Miami on Decem- 
ber 31st about ten or eleven o’clock at night. I 
know I wanted something to eat, and I wanted them 
to go into the restaurant with me, and they said 
“TO 

The letter was written after I returned from 
Phoenix, the next morning, January Ist. Not a 
word was said between myself and Mr. Van Dyke 
as to doing away with that letter and superseding 
it. That letter was handed to me by Mr. Van Dyke 
himself. When he handed it to me, he says ‘‘ Par- 
ker, there is a copy’’, and just handed it to me. I 
did not dictate any of that letter, not a line, not a 
word, not even suggested anything. [182] 

I had no conversation whatever in California in 
April 1927, or any time, with Mr. Van Dyke con- 
cerning the settlement of his moral obligation to 
me. I heard the statement, the testimony of my 
statement to him that I knew the notes were out- 
lawed, and that on account of past performance 
on my part, I considered that he had a moral obli- 
gation to me. That is not true. I never had any 
agreement with him, or ever discussed with him 
any question as to his hability to pay only one of 
these notes. I had no conversation whatever with 
him that he should be liable for the payment of only 
one of the notes and Mr. Smith the other. 
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‘“@. And Mr. Lubiens the other ?’’ 
‘““A. No sir, they bought me out and gave 
me those notes, and I considered——”’ 
“The COURT: Just answer the question.”’ 
‘‘. The notes were given to you for what?’’ 
‘‘A. Payment for stock. They gave me some 
bonds, and they gave me some cash, and they 
gave me these three notes.”’ 


My. Van Dyke and Hoval A. Smith gave me these 
three notes. That was stock in the Calhoun Timber 
Company, in Calhoun County, Florida. I have not 
talked with Mr. Van Dyke since he left the Wood- 
ward Hotel. The first time I saw him was here. 
It is true that I testified that Mr. Van Dyke 
agreed to pay me Five Hundred Dollars a month 
at that time until he had paid me Two Thousand 
Dollars on the Twenty-five Hundred Dollars at the 
time I asked him for money in Los Angeles. I did 
not understand from those letter, Plaintiff’s Ex- 
hibits 1, 2 and 3, dated respectively May 21, 1927, 
June 13, 1927 and July 15, 1927 that Mr. Van Dyke 
was paying off his lability in full to me. There 
was no such agreement whatever to that effect. 


Cross-Examination. 

After this last payment from Mr. Van Dyke in 
July, 1927, [183] I never made any demand upon 
him to make any other payments on those notes; 
at no time. 
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Re-direct Examination. 

I have been asked as to whether I made a de- 
mand on Mi. Van Dyke for further payment after 
the payments evidenced by the letters. The reason 
I did not make demands on Mr. Van Dyke for 
further payments, is that Mr. Van Dyke and I 
have always been personal friends, and I regarded 
him as a high class gentleman, and I had gotten 
over the rocks, and was waiting for things to be 
better fixed, and I had no desire at that time to 
press further on it. That is the truth. 


Re-Cross Examination, 

‘“@. Why did you then put it in the hands 
of Mr. Foster to demand payment ?’’ 

‘‘A. Because the time had gone on and I 
was needing money then, and I didn’t have the 
money to keep going back to California for a 
Thousand Dollars or Five Hundred Dollars.’’ 

‘*@. If you were such a good friend of Mr. 
Van Dyke, you didn’t ask him for any further 
payments though ?”’ 

‘‘A. That is absolutely true.’’ 

“Mr. CHARLES RAWLINS: That is all.”’ 

‘Judge DARNELL: Q. If Mr. Van Dyke 
had been a stranger ?”’ 

“The WITNESS: Jf Mr. Van Dyke had 
been a stranger, I would have sued him right 
away.”’ 

(Witness excused.) 
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“The COURT: Any further testimony, gen- 
tlemen ?”’ 

“Judge DARNELL: None.” 

“Mr. CHARLES RAWLINS: None on the 
part of the defendant, except we now renew 
our motion.’’ [184] 

“The COURT: Let the record show the 
same motion as at the time of the close of plain- 
tiff’s case.”’ 

“Mr. CHARLES RAWLINS: I will ask 
the Court to make findings of fact and conclu- 
sions of law.’’ 


The proceedings and testimony having been com- 
pleted on the 3rd day of June, 1933, the case was 
thereupon submitted to the Court and taken under 
advisement; counsel to file briefs. 

On Sept. 15, 1934 the Court overruled defendant’s 
objection to admission of plaintiffs Exhibit 4 and 
eranted exception to defendants. 

Special Findings of Fact and Conclusions of 
law were entered on the 22nd day of November, 
1934. The Judgment, from which this appeal was 
taken was made and entered on the 22nd day of 
November, 1934. Motion for New ‘Trial thereon 
was served upon the plaintiff on the 30th day of 
November, 1934, and filed in this Court on that 
date. The same was argued before the Court on 
the 20th day of December, 1934, and on that date 
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the Court took the motion under consideration, and 
on the 12th day of February, 1935, denied the mo- 
tion for new trial. 

(Said Motion for New Trial being in accordance 
with Rules of Practice No. 37, of the District 
Court of Arizona, applicable portions of which are 
as follows: 


‘‘A motion for new trial or petition for re- 
hearing served and filed under this rule shall 
be deemed to be entertained by the court and 
shall suspend the operation of the judgment 
or decree and of any and all process that may 
have been issued thereon, and of any appeal 
which may have been granted, and thereafter 
no appeal will be granted from said judgment 
or decree, or any process issued for the en- 
forcement thereof, until final disposition of 
said motion or petition.’’) 


Stipulation Extending Time to File and Settle 
Bill of Exceptions and Docket Appeal was entered 
and filed on the 25th day of February, 1935, and is 
in words and figures as follows: (omitting title) 

[185] 

“IT IS STIPULATED by and between the 
parties to the above entitled and numbered 
action, through their undersigned attorneys, 
that an order may be entered by the Court ex- 
tending the time of the defendant, Cleve W. 
Van Dyke, within which to prepare draft of 
Bill of Exceptions, serve and file same, and 
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have same settled, allowed and approved, up 
to and including the 1st day of May, 1935. 

“IT IS FURTHER RSS TEM CATED what 
the time for docketing the appeal in the above 
entitled and numbered cause may be by order 
of the Court extended to and including the 
Ist day of May, 1935.’’ 


In compliance with said stipulation, the Court 
on the 25th day of February, 1935, made the fol- 
lowing Order Extending Time for Preparation and 
Hiling, ete. of Bill of Exceptions: (omitting title) 

“IT IS HEREBY ORDERED that the time 
within which Cleve W. Van Dyke may prepare 
draft of Bill of Exceptions, serve and file same 
and obtain settlement, allowance or approval 
thereof, be and the same is hereby extended 
to and including the Ist day of May, 1935. 

Done in open Court this 25th day of Feb- 
mony, 19a.” 


And on said 25th day of February, 1935, the Court 
also made the following Order Extending Time to 
Docket Appeal: (omitting title) 

“PURSUANT to stipulation heretofore 
filed in this cause, 

IT IS HEREBY ORDERED that the time 
for docketing the appeal in the above entitled 
and numbered cause be, and the same is hereby 
extended to and including the Ist day of May, 
19385. 
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‘Done in open Court this 25th day of Feb- 
ruary, 1935.”’ 


Thereafter Stipulation extending Time for Pre- 
sentation, Settlement and Allowance or Approval 
of Bill of Exceptions, for Docketing Appeal, and 
extending November 1934 Term of Court, was 
entered into and filed on the 22nd day of April, 
1935, and is in the words and figures following: 
(omitting title) [186] 

“TT IS STIPULATED by and _ between 
Bascom Parker, plaintiff and appellee, and 
Cleve W. Van Dyke, defendant and appellant, 
acting by their undersigned attorneys, that an 
order may be entered in the above entitled 
matter, extending the time for presentation, 
settlement, and allowance or approval of the 
bill of exceptions, for docketing the appeal, 
and extending the November 1934 Term of the 
Court, up to and including the Ist day of June, 
1935. 

‘Dated this 22nd day of April, 1935.’’ 


In compliance with said stipulation, the Court 
on the 22nd day of April, 1935, made the following 
Order Extending November 1934 Term of Federal 
Court: (omitting title) 

‘It is hereby ordered that the November 
1934 term of this District Court for the District 
of Arizona, be and the same is hereby extended 
to and including the Ist day of June, 1930, 
for the purpose of preparing and filing, settle- 
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ment, allowance or approval of bill of excep- 
tions, and for the purpose of making any and 
all motions, and of taking any action which 
must be made or taken within the November 
1934 term of the Court, in reference to the 
judgment in the above entitled action. 

‘‘Done in open Court this 22nd day of April, 
HOB ae 


The Court also on said 22nd day of April, 1935, 
made the followmg Order Extending Time for 
Docketing Appeal: 

‘It is hereby ordered that the time for 
docketing the appeal in the above entitled and 
numbered cause, be and the same is hereby ex- 
tended to and including the Ist day of June, 
1935. 

‘‘Done in open Court this 22nd day of April, 
1935.”’ 


And also the Court made on said 22nd day of April, 
1935, the following Order Extending Time for Pre- 
sentation, Settlement and Allowance or Approval of 
Bul of Exceptions: 


‘It is hereby ordered that the time within 
which the defendant Cleve W. Van Dyke may 
obtain settlement, and allowance or approval 
of the bill of exceptions in the above entitled 
cause be and the same is hereby extended to 
and including the 1st day of June, 1935. 

“Done in open Court this 22nd day of April, 
iso.” (1h 
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On November 10, 1934, it was stipulated in open 
court by and between plaintiff and defendant Van 
Dyke that the answer of defendant Van Dyke 
should have the same effect as if the same were 
verified, and on said stipulation being entered into 
the Court denied defendant’s motion to file veri- 
fication to answer. [188] 

FORASMUCH, as the matters above set forth 
do not fully appear of record, and in furtherance 
of justice and that right may be done, the defend- 
ant Cleve W. Van Dyke tenders and presents the 
foregoing as his Bill of Exceptions in this cause, 
and prays that the same may be settled and allowed, 
and signed and approved by the Judge of this Court, 
and made a part of the record in this cause. 

Dated this 22nd day of April, 19385. 

CHARLES L. RAWLINS 

GEORGE H. RAWLINS 

THOMAS W. NEALON 
Attorneys for Defendant-Appellant 
Cleve W. Van Dyke. [189] 
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CERTIFICATE AND ORDER 


THE FOREGOING BILL OF EXCEPTIONS 
was lodged on the 25th day of May, 1935, within 
the time allowed for the filing of Bill of Excep- 
tions by orders of the United States District Court 
for the District of Arizona, dated February 25, 
1935, and April 22, 1935, fixing and extending the 
time within which the Bill of Exceptions is to be 
settled and filed with this Court as of June 1, 1935, 
which is within the term at which said judgment 
became final, and within the extended term of this 
court made by order duly entered and filed in the 
office of the Clerk of the United States Court, and 
which having been seen and examined by the Court 
and Counsel, and as it contains all of the evidence 
introduced in this case and correctly shows the 
proceedings had, and is correct in all respects, and 
is a true and complete Bill of Exceptions, IT IS 
HEREBY APPROVED AND ALLOWED, and 
made a part of the record herein. 

It appearing to the Court that either or both 
of the parties desire that certain testimony of wit- 
nesses, as the same appears in the foregoing Bill of 
Iixceptions be in the exact words of the witnesses, 
and it appearing necessary to a clear understanding 
of such testimony, [T IS HEREBY DIRECTHD 
that the same so appear and the insertion thereof 
in the Bull of Exceptions is approved; and the said 
Bill of Exceptions is ordered by said Court to be 
filed and made a part of the record herein, which 
1S now accordingly done. 


224 Cleve W. Van Dyke 


Dated at Tucson, Arizona, this 25th day of May, 
1935. 
ALBERT M. SAMES 
Judge of the United States 
District Court. [190] 
[Endorsed]: Service of the within Bill of Ex- 
ceptions acknowledged this 22nd day of April, 1935. 
GHORGE R. DARNELL 
SAMUEL L. PATTEE 
LAWRENCE V. ROBERTSON 
Attorneys for Plaintiff. 
(Endorsed |]: Deft’s. Proposed Bill of Exceptions. 
Filed Apr. 22, 1935. 
[ kndorsed]: Bill of Exceptions. Filed May 25, 
1935. [191] 


[Title of Court. ] 
May 1935 Term At Tueson 
MINUTE ENTRY OF MAY 13, 1935. 
(Globe General Minutes) 


lfonorable Albert M. Sames, United States District 
Judge, presiding. 


[Title of Cause. ] 


ORDER STRIKING PROPOSED BILL OF 
EXCEPTIONS FROM CALENDAR. 
This being the time heretofore fixed for the set- 
tlement and allowance of the Bill of Exceptions 
heretofore filed by the defendant Cleve W. Van 
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Dyke, and no counsel being present for the parties 
herein, 

IT IS ORDERED that the proposed Bill of Ex- 
ceptions of said defendant be stricken from the 
calendar to be reinstated upon application of 
counsel. [192] 


[Title of Court. ] 
May 1935 Term At Tucson 


MINUTE ENTRY OF MAY 25, 1935 
(Globe General Minutes) 


Honorabie Albert M. Sames, United States District 
Judge, presiding. 


[Title of Cause. ] 


ORDER SETTLING, ALLOWING AND 
APPROVING BILL OF EXCEPTIONS. 


Samuel L. Pattee, Esquire, appears as counsel 
for the Plaintiff. Thomas W. Nealon, Esquire, ap- 
pears as counsel for the Defendant Cleve W. Van 
Dyke. 

Upon stipulation of the respective counsel, 

IT IS ORDERED that said counsel be allowed 
to withdraw pages 5, 44, and 54 of said Defend- 
ant’s Proposed Bill of Exceptions and insert in 
licu thereof pages now tendered and numbered 
identically therewith, and that said counsel be al- 
lowed to insert page 6814 following page 68 of 
said Proposed Bill of Exceptions, which is accord- 
ingly done. 

Whereupon, said counsel now stipulate that said 
Proposed Bill of Exceptions may be settled, ap- 
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proved and allowed, and it appearing to the Court 
that the time provided by law for settlement and 
allowance thereof, and the term within which the 
trial of this case was had, have not expired, 

IT IS ORDERED that said Bill of Exceptions 
of the Defendant Cleve W. Van Dyke be and the 
same is hereby settled, allowed and approved. [193] 


[Title of Court and Cause. ] 
PETITION FOR APPEAL. 


To the Honorable Albert M. Sames, United States 
District Judge for the District of Arizona: 

CLEVE W. VAN DYKE, one of the defend- 
ants in the above entitled cause, conceiving himself 
aggrieved by the judgment entered against him in 
said cause on the 22nd day of November, 1934, (mo- 
tion for new trial having been filed and served upon 
the plaintiff on the 30th day of November, 1934, and 
denied by said Court on the 12th day of February, 
1935), by which said judgment it is Ordered, Ad- 
judged and Decreed that the plaintiff Bascom Par- 
ker do have and recover of the defendant Cleve 
W. Van Dyke the principal sum of Eight Thousand 
and no/100 Dollars ($8,000.00), together with in- 
terest in accordance with the terms of the prom- 
issory notes set forth in plaintiff’s Second Amended 
Complaint herein, amounting in all, both principal 
and interest, at the date of said judgment to the 
sum of Eighteen Thousand Seven Hundred Sixty- 
Seven and 68/100 Dollars ($18,767.68); and that 
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said principal sum of Kight Thousand and no/100 
Dollars ($8,000.00) bear interest from the date of 
said Judgment until paid at the rate of seven per 
cent per annum; and that the plaintiff Bascom 
Parker have and recover from the defendant Cleve 
W. Van Dyke the further sum of Two Thousand 
and no/100 Dollars ($2,000.00), attorneys’ fees in 
said action, together with the costs of said [194] 
action, taxed at the sum of Two Hundred Nine and 
55/100 Dollars ($209.55), (a demurrer on behalf of 
defendant Hoval A. Smith having theretofore been 
sustained and the case dismissed as to him), does 
hereby appeal to the United States Circuit Court of 
Appeals for the Ninth Cireuit, under and according 
to the laws of the United States in that behalf made 
and provided, from said judgment and files here- 
with an Assignment of Errors, and prays that this 
appeal be allowed for the reasons specified therein, 
and that citation upon appeal issue as provided by 
law, and an order made fixing the amount of bond 
on appeal, and that upon said Cleve W. Van Dyke 
giving said bond on appeal, conditioned as required 
by law, the same shall operate as a cost bond. 
Dated at Phoenix, Arizona, this 22nd day of 
Peril, 1935, 
CHARLES L. RAWLINS, 
Charles L. Rawlins, 
GEORGE H. RAWLINS, 
George H. Rawlins, 
THOMAS W. NEALON, 
Thomas W. Nealon, 
Attorneys for Defendant 
Cleve W. Van Dyke. 
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SERVICE of copy of the above and foregoing 
petition for appeal is admitted this 22nd day of 
April, 1935. 

GHORGE R. DARNELL 
SAMUEL L. PATTER 
Darnell and Nave. 
L. V. ROBERTSON 
S. L. Pattee, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Apr. 22, 1935. [195] 


i er ee 


[Title of Court and Cause. ] 
ASSIGNMENT OF ERRORS. 

COMES NOW CLEVE W. VAN DYKE, the 
defendant-appellant in the above entitled cause, and 
in connection with his appeal avers that in the rec- 
ords, proceedings and judgment manifest errors oc- 
curred, and he, therefore, makes the following 
assignment of errors as having so occurred upon 
the trial of said cause, or were committed by the 
Court prior to said trial or in the rendition of judg- 
ment therein ; 


I. 


The Court erred in overruling the demurrer of 
the defendant appellant to the first cause of action 
set up in the first and second amended complaint of 
the plaintiff filed herein, for the reason that it 
appears therein that said cause of action accrued 
on the 30th day of December, 1918, upon the ma- 
turing of the promissory note set up in said first 
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amended and second amended complaints, which 
said promissory note being a written instrument 
made and payable without the State of Arizona, and 
said action beg commenced and prosecuted more 
than four vears after this cause of action accrued 
upon a written instrument executed without the 
State of Arizona; and the said cause of actions so 
appearing in said pleading being barred by the stat- 
ute of limitations of the State of Arizona, as con- 
tained in Subdivision 3, Section 2061 of the 1928 
Civil Code of Arizona, which [196] provides that 
such actions shall be commenced within four years 
after the cause of action shall have acerued and not 
afterwards; and the laws of Arizona and the deci- 
sion of the Supreme Court of the State of Arizona 
further providing that the defense of the statute of 
limitations may be set up by demurrer, and when 
so set up defendant is entitled to Judgment in his 


favor. 
II. 


The Court erred in overruling the demurrer of 
the defendant appellant to the second cause of action 
set up in the first and second amended complaint 
of the plaintiff filed herein, for the reason that 1t 
appears therein that said cause of action accrued on 
the 30th day of June, 1919, upon the maturing of 
the promissory note set up in said first amended 
and second amended complaints, which said prom- 
issory note heing a written instrument made and 
payable without the State of Arizona, and said 
action being commenced and prosecuted more than 
four years after this cause of action accrued upon 
a written instrument executed without the State of 
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Arizona; and the said cause of action so appearing 
in said pleading being barred by the statute of limi- 
tations of the State of Arizona, as contained in 
Subdivision 3, Section 2061 of the 1928 Civil Code 
of Arizona, Which provides that such actions shall 
be commenced within four years after the cause of 
action shall have accrued and not afterwards; and 
the laws of Arizona and the decision of the Su- 
preme Court of the State of Arizona further pro- 
viding that the defense of the statute of limitations 
may be set up by demurrer, and when so set up 
defendant is entitled to judgment in his favor. 


i el 


That the Court erred in denying the motion of 
defendant appellant, defendant appellant having 
excepted to the denial of said motion, made at. the 
conclusion of the plaintiff’s case for judgment in 
behalf of defendant, made upon the ground that 
there [197] was no sufficient, substantial or com- 
petent evidence to sustain a judgment for the plain- 
tiff in the case nor any evidence to sustain a judg- 
ment for the plaintiff in the case, and that defend- 
ant was entitled to judgment in his favor for the 
reason that the uncontradicted evidence showed that 
any cause of action that the plaintiff might have 
had against the defendant was barred by the stat- 
ute of limitations of the State of Arizona, as con- 
ained in Subdivision 3, Section 2061 of the 1928 
Civil Code of Arizona, which defense was set up by 
the defendant appellant, both in his demurrers and. 
in his answer to the merits of plaintiff’s com- 
plaint; and for the further reason that there was 
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no evidence to show that the plaintiff was the owner 
and holder of the notes sued on in the plaintiff’s 
first amended and second amended complaint at the 
time the action was brought, or at the time that the 
judgment was rendered herein. Said motion being 
upon the specific grounds that the Court should find 
for the defendant upon all of the facts for the 
reason that plaintiff has wholly failed to establish 
his cause of action, and wholly failed to prove that 
the cause of action is not barred by the statute of 
limitations of the State of Arizona pleaded in the 
demurrer and answer of the defendant appellant, 
and has wholly failed to prove that the defendant 
ever signed any instrument in writing acknowl- 
edging the justness of the debt or promised to pay 
the same at any time since the date of the note. 


IV. 


That the Court erred in denying the motion of 
defendant appellant, defendant appellant having 
excepted to the denial of said motion, made at the 
close of the testimony of the case for judgment 
in behalf of defendant, made upon the ground that 
there was no sufficient, substantial or competent evi- 
dence to sustain a judgment for the plaintiff in the 
ease nor any evidence to sustain a judgment for the 
plaintiff in the case, and that defendant was en- 
titled to judgment in his favor for the [198] reason 
that the uncontradicted evidence showed that any 
cause of action that the plaintiff might have had 
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against the defendant was barred by the statute of 
limitations of the State of Arizona, as contained 
in Subdivision 3, Section 2061 of the 1928 Civil 
Code of Arizona, which defense was set up by the 
defendant appellant, both in his demurrers and in 
his answer to the merits of plaintiff’s complaint; 
and for the further reason that there was no evi- 
dence to show that the plaintiff was the owner and 
holder of the notes sred on in the plaintiff’s first 
amended and second amended complaint at the time 
the action was brought, or at the time that the judg- 
ment was rendered herein. Said motion being upon 
the specific grounds that the Court should find for 
the defendant upon all of the facts for the reason 
that plaintiff has wholly failed to establish his 
cause of action, and whollv failed to prove that 
the cause of action is not barred by the statute of 
limitations of the State of Arizona pleaded in the 
demurrer and answer of the defendant appellant, 
and has wholly failed to prove that the defendant 
ever signed any instrument in writing acknowl- 
edging the justness of the debt or promised to pay 
the same at any time since the date of the note. 


ve 


That the Court erred in admitting in evidence in 
behalf of the defendant appellant plaintiff’s léx- 
hibit Number 4 over the objection and exception of 
the defendant, said Exhibit being a document which 
appears in the photostatic copy herein produced, 
and is in words and figures as follows, to wit: [199] 


January 1,1927 


Myre Hoval A. Smith, 

Care Senator alph i. Careron, 
w~enste Office Building, 
Vashincton, D. C. 


iy decr Hoval;: 


bYe Buscom Parker, of Niles, Michigan, arrived in 
Miami a few deys aso askinz the settlement of two notes of £5,000 
ezch, civen to him in Chicago Ausust 30, 1917, in payment for his 
stock in the Calhoun Timber Compenye You will —* the deal. 


This stock was purehased for the remainin= stock- 
holders of the company at tho request of Ur. He C. Olcott, actinz 
for the trustees of the bondiolders of the Calhoun Timber Company. 
The amount to be paid for this stock was £50,000; 225,000 of which 
was to be in Valhoun Timber Company bonds which were owed by the 
Calhoun Timber Company, and »10,C00 i: cash, and ,15,¢00 in three 
*5,000 notes. these notes were to be the joint odlisetion of 
yousself, hir. Lubiens and myself. The cush paid to Mr. Parker was 
e check against tne (106,000 fund in the St. Ansgar Sank which we 
had borrowed from Thonms .. Cole, of Lew York, Jhese notes were 
to have been jeiG wren die. One oF tic Came due in tue following 
June and was sent oul to we to Miami for collection. I paid this — 
note, The two other notes have never deer poid and form the tasis 
of a demand on the part of .r. vurxer for payment at this time. 


The stock wes delivered and was transferred on tie 
vooks of the company. One third of the stock was delivered to 
yourself, ons t).ird to f. Cc. Lubiens, ana one t .ird to myself. 
After the company veeane demas tie 7100,000 owed to Thomis Fe 
Bole became duc and us you know I hve peic this eum:, so that puts 
me now in she posivion of having puid $15,000 of the {25,000 tiet 
was owing to xr. Parker. after the iret oe was paid the other 
two notes were taken over by the .t. susgar Sank, through Lubions. 
wBEoh. on one of tiwi was sent to me fur collection uy tho _t. 

Bank. I refused Lo wy the same at t.e time decause I hed 
already peid the sucre duo from mo end later I paid a further sum 
of $10,000 which was the origiaml cosh paid to ir. rarker. 


The aotes wore returned to the Jt. Ansgar Bank from the 
Gila Valley 2onk of Mieni, the bank to whom they were vent for 
collection. The refusal ves based upon the growus shat I did not 
owe the mong, tat t @ stock had been turned over to Bre Luviens 
and that he oved tho money for the amount que, as I had paid my 
share in full. 


— -" 


am 


Ce °e Cy 


Hoval Ae Smith, 
January 1,1927, 
Page #2. 


Later on there were some differences between the 
St. Ansgar Bank on this Calhoun Timber Company matter and yourself 
and myself. Mr. Lubiene, who was the treasurer of the company, and 
who was mutually trusted by us at t e time, had gathered together 
a lot of notes which he had placed in the bank and which had been 
signed by us at various times, and for which we had received no 
consideration and for which the Calhoun Timber Company had received 
no consideration. In my opinion at the time this matter was broucht 
to my attention by you and by Mr. Salisbury, the whole matter was a 
fraud and that the bank could not hold me for any amount » 


Time went on and at your insistence an ovreement was 
reached between ourselves and the St. Ansgar Bank.in order to avold 
litigation we agreed to a setticment between tic bank and ourselves 
with the understandinz that all notes and obligations were to be 
included within this settlement. No notice has ever been received 
vy me from the Bank of St. Ansgar or Mr. Lubiens that they had nct 
taken up these notes when they were refused nayrent by me for the 
cause stated above. I vas unlor the impression thet Mr. Lubiens 
and the bank, having been notified by me that it was their o:cligz- 
tion, had assumed these notes md that trey wero still held by them 
and was part of the considerction upon which our settlenent was 
based. What wae my surprise to learn the other day upon the arrival 
of kr. Parker thet tine bank, instead of including these notes in - 
our settlement as I oresumed was bein= done, had returned the notes 
to Mr. Parker unpaid. snd now Mr. Parker has resented these notes 
to me for payment. 


Now, iovel, I have tried to be patient in this matter, 
I have tried to be fair; I have assumed more than my shere of the 
obligation of this disasterous enterprise; I hs»ve carried the load 
for you; I have carried the load for the bank and have paid ovt 
practically all the cash money that has been paid out since the 
final crash of the company. I have secured not one nickle or one 
dime in salvage from the company and I have even gone so far ae to 
pay the £100,000 to Wr. Cole which was a joint o2ligation of your- 
self, the bank and myself. 


I presumed the bank was trying to adjust this thing 
Sedat and on a basis of equity and trying to clear up a nasty mess. 
When Mr, Parker arrived I explained to him fully wht my relation- 
ship to the bank was on these mtters. I told him that we now have 
due and payable a note to them of $10,000. He hns notified me that 
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we must not make this. pay sent: “to tho tho bank until his matter is adjusted. 
: I am writing you to inform you of the situation. I request 
now that you feel obligated to Mir. Parker to fulfill my statenent 
to him that we will not pay this note to the Bank of St. Ansgar until 
the matter is edjusted, 1a other words, I request that you, ujon your 
return to irizon:, stop at ot. Ansgar, see Yr. Salisbury end present this . 
matter to him. Fr. Perker would have levied upon this payment that we 
were about to neko to the 3ank of St. Ansger had I not stipulated to 
him as stated evove. I sucsest that you now have a definite understand— 
inz with lr. .clistary in reference to this ratter. I expect them to 
treat ifr. varker as fairly es I Inve treated them. Our agreenent with . 
lir. Parker was iefinite. Uur errencerent amons ourselves wos well under- 
stood ond Vr. verker 13 only askinc> for his rishts and what is legitimate. 
The fact of the matter is I em ver’ much surprised indeed at tho action 
taken by the ben in thic mtter, especially after the settloment that 
has been meade between them and us. We were tryin : to seek a way out of 
our difficulties end the way out unloaded ovor c quarter of « million 
dollars of obl  =ations upon myself, wiich, while it is unfair, was 
arrencsed in order *o cvo .u troavlesome Litigution and = long period of 
contest and ficvhting. «8 you know, wo discussed the matter and we 
decided thet 1% would take « l«rge sum of money and a lons time to work 
out this litizt-tion. 237 neelt. wes poor, ;our affairs were involved, 
times were hard “nd “2 Sols tant ve imllphi better moke an amicable settle— 
nent rether than coek our iues in i.e court. It may be toet Mr. Salis- 
bury does not know sbout tails situntion, and if he does not, you should 
&.prise imo? ft and clarify it as soon us possisle. 


“ith kindest personal regards, I an 


Yours "very Cray, 
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That said instrument as herein set up not being 
such an acknowledgment of the debt sued wpon 
as would relieve the bar of the statute of limita- 
tions, as pleaded by the defendant, and not being 
sufficient under the provisions of Section 2068 Re- 
vised Code of Arizona 1928, which provides that 
when an action is barred bv limitation no acknowl- 
edgement of the justness of the claim made subse- 
quent to the time it became due shall be admitted in 
evidence to take the case out of the operation of the 
law unless such acknowledgment be in writing end 
signed by the party to be charged thereby. 


Wak 


That the Court erred in admitting in evidence in 
behalf of the plaintiff, over the objection and ex- 
ception of the defendant, the copy of note set up on 
page 2 of plaintiff’s second amended complaint, the 
same being read into the evidence from the com- 
plaint and being in words and figures as follows: 


**85,000.00 Chicago, Illinois, October 20, 1917. 

On or before December 30, 1918, for value 
received, I or we, jointlv and severally promise 
to pay to the order of Bascom Parker, at The 
St. Ansgar Bank of Brush, Lubiens & Annis, 
at its office in St. Ansgar, Iowa, Five Thousand 
Dollars, with interest from date at six per cent 
per annum, payable annually. 

‘‘It is agreed, and consent is hereby given, 
that if sued, a reasonable attorney’s fee may be 
recovered. Note or interest not paid when due, 
to bear interest at 7 per cent per annum trom 
maturity. 
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“The makers and endorsers hereof jointly 
and severally waive demand, notice of non-pay- 
ment and protest of this note. 

(Sed) HOVAL A. SMITH 
CLEVE W. VAN DYKE 
No. 23716 
P. Q. Miami, Ariz. 
and Chicago. 


‘‘Endorsed: April 14th, 1927, paid 


hereon by check, $500.00 
June 13th, 1927, paid hereon by 
check, $500.00"? 


upon the ground that the same was secondary evi- 
dence and no proper foundation was laid therefor, 
in that it was not shown that the same had been 
lost or destroyed; and that it affirmatively appeared 
[203] from the evidence that after the death of 
Graham Foster, former attorney for the plaintiff, 
his effects passed into the hands of his surviving 
wife, and no showing was made that the same was 
not yet in her possession nor were her depositions 
taken in the premises, and for the further reason 
that it did not appear that the plaintiff was the 
owner and holder of said note. 


VII. 

That the Court erred in admitting in evidence in 
behalf of the plaintiff, over the objection and excep- 
tion of the defendant, the copy of note set up on 
page 8 of plaintiff’s second amended complaint, the 
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same being read into the evidence from the com- 
plaint and being in words and figures as follows: 
*¢$5000.00 Chicago, Illinois, Oct. 30, 1917 

On or before June 30, 1919, for value re- 
ceived, I or we, jointly and severally promise 
to pay to the order of Bascom Parker at The 
St. Ansgar Bank of Brush, Lubiens & Annis, 
at its office in St. Ansgar, Iowa, Five Thousand 
Dollars, with interest from date at six per cent 
per annum, payable annually. 

‘It is agreed, and consent is hereby given, 
that if sued, a reasonable attorney’s fee may 
be recovered. Note or interest not paid when 
due, to bear interest at 7 per cent per annum 
from maturity. 

“The makers and endorsers hereof jointly 
and severally waive demand, notice of non-pay- 
ment and protest of this note. 

(Sed) HOVAL A. SMITH 
CLEVE W. VAN DYKE 
No. 5793 
P. O. Bisbee, Ariz. 
Miami, Arizona. 
‘‘Emdorsed: May 21st, 1927, paid 
hereon by check, $500.00 
Jaly 20th, 1205 by check, $500.00”’ 


upon the ground that the same was secondary evi- 
dence and no proper foundation was laid therefor, 
in that it was not shown that the same had been 
lost or destroyed; and that it affirmatively appeared 
from the evidence that after the death of Graham 
Foster, former attorney for the plaintiff, his effects 
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passed into the hands of his surviving wife, and no 
showing was made that the same was not vet in ber 
possession nor were her depositions taken [204] in 
the premises, and for the further reason that it did 
not appear that the plaintiff was the owner and 
holder of said note. 


IDOE 


That the Court erred in finding judgment for the 
plaintiff herein, in that the Judgment of the Court 
is not sustained bv the special findings of fact of 
the Court, and in Finding of Fact number 5, which 
said Finding of Fact reads as follows: 


“That after the maturity of said note the 
defendant Cleve W. Van Dyke acknowledged 
the justness of the claim of the plaintiff upon 
said promissory note in a written instrument 
in the following words and figures: 

‘January 1, 1927 
‘*Mr. Hoval A. Smith 
care Senator Ralph H. Cameron, 
Senate Office Building 
Washington, D. C. 
‘“My dear Hoval: 

‘‘Mr. Bascom Parker, of Niles, Michigan, 
arrived in Miami a few days ago asking the 
settlement of two notes of $5,000 each, given 
to him Chicago, August 30, 1917, in payment 
for his stock in the Calhoun Timber Company. 
You will recall this deal. 
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‘‘This stock was purchased for the remaining 
stockholders of the company at the request of 
Mr. H. C. Oleott, acting for the trustees of the 
bondholders of the Calhoun Timber Company. 
The amount to be paid for this stock was $90,- 
000; $25,000 of which was to be in Calhoun 
Timber Company bonds which were owned by 
the Calhoun Timber Company and $10,000 in 
eash, and $15,000 in three $5,000 notes. These 
notes were to be the joint obligation of your- 
self, Mr. Lubiens and myself. The cash paid to 
Mr. Parker was a check against the $100,000 
fund in the St. Ansgar Bank which we had had 
borrowed from Thomas EF. Cole, of New York. 
These notes were to have been paid when due. 
One of them came due in the followmg June 
and was sent out to me to Miami for collection. 
I paid this note. The two other notes have never 
been paid and form the basis of a demand on 
the part of My. Parker for payment at this 
time. 

‘The stock was delivered and was transferred 
on the books of the company. One third of the 
stock was delivered to yourself, one-third to R. 
C. Lubiens, and one-third to myself. After the 
company became defunct the $100,000 owed to 
Thomas I*. Cole became due and as you know 
IL have paid this sum, so that puts me now in 
the position of having paid $15,000 or the $25,- 
000 that was owing to Mr. Parker. After the 
first note was paid the other two notes were 
taken over by the St. Ansgar Bank, through 
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Lubiens. Later one of them was sent to me 
for collection by the St. Ansgar Bank. I refused 
to pay the same [205] at the time because I 
already paid the share due from me and later 
I paid a further sum of $10,000 which was the 
original cash paid to Mr. Parker. 

“he notes were returned to the St. Ansgar 
Bank from the Gila Valley Bank of Miami, the 
bank to whom they were sent for collection. 
The refusal was based upon the grounds that 
I did not owe the money, that the stock had 
been turned over to Mr. Lubiens and that he 
owed the money for the amount due, as I had 
paid my share in full. 

‘‘Later on there were some differences be- 
tween the St. Ansgar Bank on this Calhoun 
Timber Company matter and yourself and my- 
self. Mr. Lubiens, who was the treasurer of the 
company, and who was mutually trusted by us 
at the time, had gathered together a lot of notes 
which he had placed in the bank and which 
had been signed by us at various times, and 
for which we had received no consideration and 
for which the Calhoun Timber Company had 
received no consideration. In my opinion at the 
time this matter was brought to my attention 
by you and Mr. Salisbury, the whole matter was 
a fraud and that the bank could not hold me 
for any amount. 

‘“Time went on and at your insistence an 
agreement was reached between ourselves and. 
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the St. Ansgar Bank. In order to avoid litiga- 
tion we agreed to a settlement between the 
bank and ourselves with the understanding that 
all notes and obligations were to be included 
within this settlement. No notice has ever been 
received by me from the Bank of St. Ansgar 
or from Mr. Lubiens that they had not taken 
up these notes when they were refused payment 
by me for the cause stated above. I was under 
the impression that Mr. Lubiens and_ bank, 
having been notified by me that it was their 
obligation, had assumed these notes and that 
they were stil] held by them and was part of 
the consideration upon which our settlement 
was based. What was my surprise to learn the 
other day upon the arrival of Mr. Parker that 
the bank, instead of including these notes in our 
settlement as I presumed was being done, had 
returned the notes to Mr. Parker unpaid. And 
now Mr. Parker has presented these notes to 
me for payment. 

‘‘Now, Hoval, I have tried to be patient in 
this matter, I have tried to be fair; I have as- 
sumed more than my share of the obligation 
of this disastrous enterprise. I have carried the 
loan for you; I have carried the loan for the 
bank and had paid out practically all the cash 
money which has been paid out since the final 
erash of the company. I have secured not one 
nickel or one dime in salvage from the com- 
pany and I have gone so far as to pay the 
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$100,000 to Mr. Cole which was a joint obliga- 
tion of yourself, the bank and myself. 

‘““‘T presumed the bank was trying to adjust 
this thing fairly and on a basis of equity and 
trying to clear up a nasty mess. When Mr. 
Parker arrived I [206] explained to him fully 
what my relationship to the bank was on these 
matters. I told him that we now have due and 
payable a note to them of $10,000. He has noti- 
fied me that we must not make this payment to 
the bank until his matter is adjusted. 

‘‘T am writing you to inform you of the situa- 
tion. I request now that you you feel obligated 
to Mr. Parker to fulfill my statement to him 
that we will not pay this note to the Bank of 
St. Ansgar until the matter is adjusted. In 
other words I request that you, upon your re- 
turn to Arizona, stop at St. Ansgar, see Mr. 
Salisbury and present this matter to him. Mr. 
Parker would have levied upon this payment 
that we were about to make to the bank of St. 
Ansgar had I not stipulated to him as stated 
above. I suggest that you now have a definite 
understanding with Mr. Salisbury in reference 
to this matter. I expect them to treat Mr. 
Parker as fairly as I have treated them. Our 
agreement with Mr. Parker was definite. Our 
arrangement among ourselves was well under- 
stood and Mr. Parker is only asking for his 
rights and what is legitimate. The fact of the 
matter 1s | am very much surprised indeed at 
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the action taken by the bank in this matter, 
especially after the settlement that has been 
made between them and us. We were trying to 
seek a way out of our difficulties and the way 
out unloaded over a quarter of a million dol- 
lars of obligations upon myself, which, while it 
is unfair, was arranged in order to avoid 
troublesome litigation and a long period of 
contest and fighting. As you know, we discussed 
the matter and we decided that it would take 
a large sum of money and a long time to work 
out this litigation. My health was poor, your 
affairs were involved, times were hard ‘and we 
felt that we might better make an amicable 
settlement rather than seek our dues in the 
court. It may be that Mr. Salisbury does not 
know about this situation, and if he does not, 
you should apprise him of it and clarify it as 
soon as passible. 
‘With kindest personal regards, I am 
Yours very truly, 
CLEVE W. VAN DYKE.”’ 
‘“That the promissory note set forth in Find- 
ing 3 is one of the promissory notes mentioned 
and described in the foregoing instrument. Said 
instrument was written, signed and delivered 
by defendant, Cleve W. Van Dyke, to the plain- 
tiff at Miami, in the County of Gila, State of 
Arizona, on the first day of January, 1927,”’ 


the said written instrument so set up in said Find- 
ing of Fact number 5 is not such an acknowledg- 
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ment under Section 2068 of the Revised Code of 
Arizona, 1928, which requires that when an action 
is barred by limitation no acknowledgment of the 
justness of the claim made subsequent to the time 
it became due shall be admitted [207] in evidence 
to take the case out of the operation of the law 
unless such acknowledgment be in writing and 
signed by the party to be charged thereby; said in- 
strument not containing any acknowledgment of 
the justness of the claim nor being signed by de- 
fendant appellant, nor containing any express or 
implied promise to pay the notes which are the 
subject matter of this action. 

Nor is said judgment sustained by special Find- 
ing of Fact No. 12, reading as follows: 

‘That after the maturity of said note the 
defendant Cleve W. Van Dyke acknowledged 
the justness of the claim of the plaintiff upon 
said promissory note in the written instrument 
which is set forth in Finding No. 5 upon the 
First Cause of Action and is one of the promis- 
sory notes mentioned and described in said 
written instrument. Said instrument was writ- 
ten, signed and delivered by defendant Cleve 
W. Van Dyke to the plaintiff at Miami, in the 
County of Gila, State of Arizona, on the first 
day of January, 1927,”’ 


in that the instrument therein referred to is the 
instrument set up in Haec Verba in said Finding 
of Fact No. 4, and said instrument not being such 
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an acknowledgment under Section 2068 of the Re- 
vised Code of Arizona, 1928, which requires that 
when an action is barred by lmitation no acknowl- 
edgment of the justness of the claim made subse- 
quent to the time it became due shall be admitted in 
evidence to take the case out of the operation of 
the law unless such acknowldgment be in writing, 
and signed by the party to be charged thereby, said 
instrument not containing any ackonwledgment of 
the justness of the claim nor being signed by de- 
fendant appellant, nor containing any express or 
implied promise to pay the notes which are the 
subject matter of this litigation. 


IX. 


That the Court erred in making its Finding of 
Fact No. 4, reading as follows, to-wit: 

‘“That said note was given for a valuable 
consideration and at the time of the commence- 
ment of this action the plaintiff was and still is 
the owner and holder thereof, and that no part 
thereof has been paid except the sum of One 
Thousand Dollars ($1,000.00) paid in two in- 
stallments of Five Hundred Dollars ($500.00) 
each at the dates set forth in the endorsements 
thereon.’’ [208] 


upon the ground that there was no evidence to sus- 
tain said Finding of Fact, and particularly the 
Finding of Fact that the plaintiff was still the 
owner and holder of said promissory note. 
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X, 


That the Court erred in making its Finding of 
Fact No. 1], reading as follows, to-wit: 


‘‘That said note was given for a valuable 
consideration and at the time of the commence- 
ment of this action the plaintiff was and still is 
the owner and holder thereof, and that no part 
thereof has been paid except the sum of One 
Thousand Dollars ($1,000.00) paid in two in- 
stallments of Five Hundred Dollars ($500.00) 
each at the dates set forth in the endorsements 
thereon.’’ 


upon the ground that there was no evidence to sus- 
tain said Finding of Fact, and particularly the 
Finding of Fact that the plaintiff was still the 
owner and holder of said promissory note. 


XI. 


That the Court erred in making said Finding of 
Fact No. 5; that after the maturity of said note the 
defendant Cleve W. Van Dyke acknowledged the 
justness of the claim of the plaintiff upon said 
promissory note in a written instrument set up in 
said Finding of Fact (which said written instru- 
ment is set up in Haec Verba in our Assignment 
of Error number VIII), in that said Finding of 
Fact is not sustained by the evidence, in that the 
same is based upon plaintiff’s Exhibit No. 4 intro- 
duced in evidence, a photostatic copy of which is 
herein set up in our Assignment of Error Number 
V, (and in order to avoid repetition the said photo- 
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static copy is not again set up but is made a part 
of this Assignment of Error by reference to said 
Assignment of Error No. V), and it appearing 
therefrom that the said instrument was neither 
written nor signed by said defendant Cleve W. Van 
Dyke nor was the same a completed instrument, in 
that a space was left thereon for his signature in 
the event that he approved of the draft thereof, 
and that the typewritten signature at the bottom 
thereof was [209] never adopted by him, and there is 
no evidence in this case showing that he adopted 
said typewritten signature; and for the further rea- 
son that the said instrument was inadmissible in 
evidence under’ the provisions of Section 2068 of 
the Revised Code of Arizona, 1928, and was not 
competent evidence to arrest the running of the 
statute of limitations pleaded by the defendant 
Cleve W. Van Dyke in his demurrer to plaintiff’s 
first and second amended complaint and in his an- 
swer to the merits of the plaintiff’s first and second 
amended complaint, and therefore is not competent 
evidence to sustain said Finding of Fact. 


xa, 


That the Court erred in making its Finding of 
Fact No. 6 in that portion thereof reading as fol- 
lows: 

‘That the said defendant Cleve W. Van 
Dyke intended to adopt and did adopt his name 
written in typewriting at the foot of said in- 
strument as his signature, and did thereby sign 
the same,’’ 
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upon the ground that there is no evidence in the 
record to support this portion of,said Finding of 
Fact No. 6. 


XITI. 

That the Court erred in making its Finding of 
Fact No. 13 in that portion thereof reading as 
follows: 

‘“That the said defendant Cleve W. Van 
Dyke intended to adopt and did adopt his name 
written in typewriting at the foot of said in- 
strument as his signature, and did thereby sign 
the same,’’ 


upon the ground that there is no evidence in the 
record to support this portion of said Finding of 
Fact No. 13. | 


XIV. 


That the Court erred in making its Finding of 
Fact No. 16, reading as follows: 

‘‘That both of said promissory notes were 
lost since the commencement of this action and 
the same cannot be found after diligent search 
and inquiry, but that the evidence establishes 
the form and language of said notes as set forth 
in the foregoing findings,’’ [210] 


in that there is no evidence in the record to sup- 
port said Finding of Fact. 
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That the Court erred in its Conclusion of Law 
No. 1, reading as follows, to-wit: 


‘‘That the promissory notes set forth in the 
first and second cause of action are not, nor is 
either of them, barred by the statute of limita- 
tions of the State of Iowa or the State of Ari- 
zona, but that the same are now valid and sub- 
sisting obligations,”’ 


in that said Conclusion of Law is contrary to the 
laws of the State of Arizona and particularly to 
Section 2068 of the Revised Code of Arizona, 1928, 
and contrary to the general law of the land in that 
all matters of limitation and remedy are governed 
by the law of the forum. 


XVI. 


That the Court erred in its Conclusion of Law 
No. 2, reading as follows: 

‘That the instrument dated January Ist, 

1927, written and signed by the defendant Cleve 

W. Van Dyke is a sufficient memorandum in 

writing signed by the said defendants to arrest 

the running of the statute of limitations and to 

start the period of limitation to running anew 
under the law of the State of [owa,”’ 


in that said Conclusion of Law is erroneous in that 
the law of the State of Iowa has no extra territorial 
effect, and that the sufficiency of an instrument to 
arrest the running of the statute of limitations must 
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be governed by the law of the forum, namely, the 
law of the State of Arizona, and that the instrument 
dated January Ist, 1927, is not sufficient under the 
laws of Arizona to arrest the statute of limitations 
pleaded by the defendant in this cause. 


Ove 


That the Court erred in its Conclusion of Law 
No. 3, reading as follows: 


‘“‘That the instrument dated January Ist, 1927 
[211] written and signed by the defendant Cleve 
W. Van Dyke is a sufficient memorandum in 
writing signed by the said defendants to arrest 
the running of the statute of limitations and to 
start the period of limitation to running anew 
under the law of the State of Arizona,”’ 


in that the said Conclusion of Law is erroneous and 
contrary to the statutes of Arizona and to the 
decisions of the Supreme Court of Arizona inter- 
preting Section 2068 of the Revised Code of Ari- 
zona, 1928. 

XVIII. 


That the Court erred in its Conclusion of Law 
No. 4, reading as follows: 
‘‘That the absence of the defendant Cleve W. 
Van Dyke from the State of Arizona prevented 
the operation of the statute of limitations dur- 
ing the period of such absences, and that neither 
of said notes was barred by limitations,”’ 
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in that the absence of the defendant Cleve W. Van 
Dyke from the State of Arizona had no bearing 
upon the operation of the statute of limitations, 
as said cause of action, as appears from the evidence 
and record herein, was barred long prior to the 
filing of plaintiff’s complaint in this action. 


AX 


That the Court erred in its Conclusion of Law 
No. 5, reading as follows: 


“That the plaintiff is entitled to Judgment 
against the defendant Cleve W. Van Dyke for 
the sum of Eight Thousand Dollars ($8000.00), 
being the unpaid principal of said two promis- 
sory notes, with interest at the rate of seven 
per cent (7%) per annum from the maturity 
thereof as therein provided until paid, less the 
sum of One Thousand Dollars ($1000.00) paid 
upon each of said notes, and for a reasonable 
attorney’s fee in the amount fixed by the Court 
at the sum of Two Thousand Dollars ($2000.00), 
and for the costs of this action,”’ 


in that the same is contrary to the laws and statutes 
of Arizona as applied to the facts in this case, as 
shown by the record, evidence and _ pleadings 
therein. 

WHEREFORE, defendant appellant prays that 
said judgment may [212] be reversed and set aside, 
and that judgment be entered in favor of defendant 
appellant as against the plaintiff appellee; that the 
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plaintiff appellee take nothing under his complaint 
or under these proceedings, and that the defendant 
appellant have his costs incurred in said cause, and 
for such other and further relief as to the Court 
may seem just and proper. 
DATED, this 22nd day of April, 1935. 
CHARLES L. RAWLINS, 
GHO. H. RAWLINS, 
THOMAS W. NEALON, 
Attorneys for Defendant, 
Cleve W. Van Dyke. 


SERVICE of copy of the above and foregoing 
Assignment of Errors is admitted this 22nd day of 
April, 1935. 

GEORGE R. DARNELL, 
Darnell & Nave 

SAMUEL L. PATTER, 

L. V. ROBERTSON, 
S. L. Pattee 
Attorneys for Plaintiff. 


[Endorsed]: Filed Apr. 22, 1935. [213] 


[ Title of Court and Cause. | 


ORDER ALLOWING APPEAL AND FIXING 
AMOUNT OF COST ON APPEAL BOND 


Upon motion of Charles L. Rawlins, George H. 
Rawlins and Thomas W. Nealon, attorneys for de- 
fendant Cleve W. Van Dyke, and upon filing peti- 
tion for appeal and assignment of errors: 

IT IS HEREBY ORDERED that an appeal be, 
and hereby is, allowed to the United States Cireuit 
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Court of Appeals for the Ninth Circuit in accord- 
ance with said petition from the judgment in this 
cause, made and entered on the 22nd day of Novem- 
ber, 1934, Gnotion for new trial having been filed 
and served upon the plaintiff on the 30th day of 
November, 1934, and denied by said Court on the 
12th day of February, 1935), by which it is Ordered, 
Adjudged and Decreed that the plaintiff Bascom 
Parker do have and recover of and from the de- 
fendant Cleve W. Van Dyke the principal sum of 
Hight Thousand and no/100 Dollars ($8,000.00), 
together with interest in accordance with the terms 
of the promissory notes set forth in plaintiff’s 
Second Amended Complaint herein, amounting in 
all, both principal and interest, at the date of said 
judgment, to the sum of EKighteen Thousand Seven 
Hundred Sixty-seven and 68/100 Dollars ($18,- 
767.68) ; and that said principal sum of Eight Thou- 
sand and no/100 Dollars ($8,000.00) bear interest 
from the date of said judgment until paid at the 
rate of seven per cent per annum; and that the 
plaintiff Bascom Parker have and recover from the 
defendant Cleve W. Van Dyke the [214] further 
sum of Two Thousand and no/100 Dollars ($2,- 
000.00), attorneys’ fees in said action, together with 
the costs of said action, taxed at the sum of 'T'wo 
Hundred Nine and 55/100 Dollars ($209.55); and 
that a certified transcript of record be by the Clerk 
of this Court transmitted to said United States 
Circuit Court of Appeals for the Ninth Circuit, in 
the City of San Francisco, California; and 
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IT IS FURTHER ORDERED that Five Hun- 
dred and no/100 Dollars ($500.00) be, and hereby is, 
fixed as the amount of the bond on appeal, and upon 
the defendant Cleve W. Van Dyke giving said bond 
on appeal, conditioned as required by law, and it 
having been approved by this Court and filed herein, 
the same shall operate as a cost bond. 

Dated at Tucson, Arizona, this 22nd day of April, 
1935. 

ALBERT M. SAMES, 
United States District Judge. 


SERVICE of a copy of Order Allowing Appeal 
and Fixing Amount of Cost on Appeal Bond ad- 
mitted this 22nd day of April, 1935. 

GHORGE Rk. DARNELL, 
SAMUEL L. PATTEE, 

Darnell & Nave 
LAWRENCE V. ROBERTSON, 

S. L. Pattee 

Attorneys for Plaintiff. 


[Endorsed]: Filed Apr. 22, 1935. [215] 


[Title of Court and Cause. | 
BOND ON APPEAL. 


KNOW ALL MEN BY THESE PRESENTS: 
That we, CLEVE W. VAN DYKE, as principal, 
and FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND, a corporation, as surety, are held 
and firmly bound unto the above named plaintiff-ap- 
pellee-Bascom Parker in the sum of Five Hundred 
and no/100 ($500.00) Dollars, for the payment of 
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which well and truly to be made, we bind, ourselves, 
our and each of our heirs, representatives, succes- 
sors and assigns, jointly, severally and firmly by 
these presents. 

Sealed with our seals and dated this 22nd day of 
April, 1935. 

WHEREAS, the above named Cleve W. Van 
Dyke, defendant-appellant is about to prosecute an 
appeal to the United States Circuit Court of Ap- 
peals for the Ninth Circuit to reverse the final judg- 
ment in the above entitled cause, rendered in favor 
of the plaintiff Bascom Parker and against the 
defendant Cleve W. Van Dyke on the 22nd day of 
November, 1934, (motion for new trial having been 
filed and served upon the plaintiff on the 30th day 
of November, 1934, and denied by said Court on the 
12th day of February, 1935), and duly entered in 
the office of the Clerk of the United States District 
Court for the District of Arizona, on the said 22nd 
day of November, 1934; and 

WHEREAS, the said defendant Cleve W. Van 
Dyke, principal [216] obligor herein, after the entry 
and filing of said judgment, duly filed and timely 
presented to this court his petition praying for the 
allowance of an appeal for the review of said judg- 
ment by the United States Circuit Court of Appeals 
for the Ninth Circuit, and said appeal was duly and 
timely allowed by the Honorable Albert M. Sames, 
presiding Judge of the United States District 
Court for the District of Arizona, upon the said de- 
fendant Cleve W. Van Dyke giving bond according 
to law in the sum of Five Hundred and no/100 
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($500.00) Dollars, which said bond shall operate 
as a cost bond. 

NOW, THEREFORE, if the said Cleve W. Van 
Dyke shall prosecute his said appeal to effect, and 
if he fails to make his plea good, shall answer all 
damages and costs herein, then this obligation shall 
be null and void, otherwise it shall remain in full 
force and effect. 

CLEVE W. VAN DYKH, 
_ Principal. 

(Seal) FIDELITY AND DEPOSIT COM- 

PANY OF MARYLAND, 
By F. E. Scrivner, 
Attorney-in-fact. 


Pewee eee ek Owe OO He eH eRe OOO ae MOOSE SOOO OES See ee eases eter eraseraTeSTeeseTTES 


Approved April 22nd, 1935. 
ALBERT M. SAMKS, 
Judge U.S. District Court. 


[Endorsed]: Filed Apr. 22, 1935. [217] 


fTitle of Court. | 

November, 1934 Term At Tueson 
MINUTE ENTRY OF APRIL 22, 1935. 

(Globe General Minutes) 

Honorable Albert M. Sames, United States District 
Judge, Presiding. 

[Title of Cause. | 

ORDER APPROVING BOND ON APPEAL. 


The defendant Cleve W. Van Dyke by his counsel 
having presented to the Court his bond on appeal, 
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executed on the 22nd day of April, 1935, in the sum 
of Five Hundred Dollars ($500.00), with Fidelity 
and Deposit Company of Maryland, a corporation, 
as surety thereon, 

IT IS ORDERED that said bond be and the same 
is hereby accepted and approved. [218] 


[Title of Court and Cause. ] 


PRAECIPE INDICATING PORTIONS OF 
THE RECORD TO BE INCORPORATED 
IN THE TRANSCRIPT. 


To the Clerk of the District Court of the United 
States for the District of Arizona: 

CLEVE W. VAN DYKE, defendant and appel- 
lant, files this his Praecipe, and indicates the por- 
tion of the record to be incorporated in the T'ran- 
script of Record and transmitted to the Circuit 
Court of Appeals for the Ninth Cireuit within the 
time provided therefor by law, or such time as. 
extended by proper order of the above entitled 
COUNT’ : 

1. Complaint, filed Jan. 21, 1931. 

2. Defendants’ Demurrer to Complaint, filed 
March 7, 1931. 

3. Second Amended Complaint, filed Aug. 26, 
1931. 

4. Defendant’s Demurrer to First and Second 
Cause of Action of Plaintiff’s Second Amended 
Complaint, filed Aug. 31, 1931. 
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5. Memorandum Ruling, filed June 17, 1932. 

G. Answer of Defendant Van Dyke, filed Nov. 
lay, Jes. 

7. Motion for Rehearing on Demurrer, filed 
Dee. 15, 1932. 

8. Plaintiff’s Objections to Rehearing on De- 
murrer, filed Jan. 10, 1933. 

9. Defendants’ Motion for an Inspection of 
Letter Sued Upon, filed Jan. 21, 1933. 

10. Defendant’s Motion for Inspection of Notes 
Sued Upon, filed Feb. 21, 1933. 

1i. Amended Answer, filed Mar. 13, 1933. 

12. Plaintiff’s Reply, fled Mar. 14, 1933. [219] 

13. Stipulation Waiving Jury, filed June 2, 1933. 

14. Plaintiff’s Proposed Special Findings of 
Fact and Conclusions of Law, filed Oct 2, 1984. 

15. Defendant’s Objections to Plaintiff’s Pro- 
posed Special Findings of Fact and Conclusions 
of Law, filed Oct. 18, 1934. 

16. Defendant’s Motion to Set Aside Prelim- 
inary Order and Enter Judgment for Defendant, 
filed Oct. 18, 1934. 

17. Defendant’s Proposed Findings of Fact and 
Conclusions of Law, filed Oct. 18, 1934. 

18. Special Findings of Fact and Conclusions 
of Law, filed Nov. 22, 1934. 

19. Judgment, filed Nov. 22, 19384. 

20. Defendant Cleve W. Van Dyke’s Motion for 
New Trial, filed Nov. 30, 1934. 

21. Affidavit of Service of Motion for New 
Trial, filed Jan. 3, 1935. 
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22. Stipulation to extend time to file and settle 
Bill of Exceptions and Docket Appeal, to May 1, 
1935; filed Feb. 25, 1935. 

23. Order extending time for preparing and 
filing, ete. of Bill of Exceptions to and including 
May 1, 1935, filed Feb. 25, 1935. 

24. Order extending time to Docket Appeal to 
and including May 1, 1935, filed Feb. 25, 1935. 

25. Stipulation extending time for presentation, 
settlement and allowance or approval of Bill of 
Exceptions, for docketing appeal, and extending 
November 1934 term of court, filed April 22, 1935. 

26. Order extending November 1934 Term of 
Court, filed Apr. 22, 1935. 

27. Order extending time for presentation, set- 
tlement and allowance or approval of Bill of Ex- 
ceptions, filed Apr. 22, 1935. 

28. Order extending time for docketing appeal, 
filed Apr. 22, 1935. 

29. Petition for Appeal, filed Apr. 22, 1935. 

30. Assignment of Errors, filed Apr. 22, 1935. 

31. Order allowing appeal and fixing amount of 
cost on appeal bond, filed Apr. 22, 1935. 

o2. Bond on Appeal, filed Apr. 22, 1935. 

33. Citation on Appeal, filed Apr. 22, 1935. 

o4. Bill of Exceptions when settled and ap- 
proved by the Court and made a part of the record. 

30. Certificate of the United States District 
Judge to Bill of Exceptions and Order Approving, 
Settling and Allowing [220] and Making same a 
part of the Record herein. 
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36. Stipulation extending defendant’s time to 
Oct. 19, 1934, to file proposed amendments to plain- 
tiff’s Special Findings of Fact, etc., filed Oct. 9, 
1934. 

37. Order extending defendant’s time to Oct. 
19, 1934 to file proposed amendments, filed Oct. 10, 
1934. 

38. Defendant’s consent to continuing hearing 
on Motion for New Trial, filed Dec. 10, 1934. 

39. This Praecipe. 

40. Affidavit of Service of Praecipe. 

41. Minute entry of April 27, 1931, sustaining 
demurrer, ete. 

42. Minute entry of June 17, 1932, sustaining 
demurrer, etc. 

43. All minute entries of January 16, 1933. 

44, All minute entries of January 30, 1933. 

45. All minute entries of June 2, 1933. 

46. All minute entries of June 3, 1933. 

47. All minute entries of September 15, 1934. 

48. All mimute entries of November 10, 1934. 

49. All minute entries of December 8, 1934. 

50. All minute entries of December 20, 1934. 

ol. All minute entries of February 12, 1935. 

52. All minute entries subsequent to February 
25, 1935. 

CHARLES L. RAWLINS 

GEO. H. RAWLINS 

THOMAS W. NEALON 
Attorneys for Defendant 
Cleve W. Van Dyke. 


[ Endorsed]: Filed May 11, 1935. [221] 
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[Title of Court and Cause. ] 


AFFIDAVIT OF MAILING COPY OF PRAE- 
CIPE TO ATTORNEYS FOR PLAINTIFF. 


State of Arizona, 
County of Maricopa.—ss. 

HELEN ERICKSON, being first duly sworn, 
deposes and says: 

That she is over the age of twenty-one years, and 
is law clerk to Thomas W. Nealon, one of the at- 
torneys for Cleve W. Van Dyke, defendant in the 
above entitled cause: 

That on the 10th day of May, 1935, she placed in 
an envelope properly addressed to Darnell & Pat- 
tee, Consolidated National Bank Building, Tucson, 
Arizona, with sufficient postage thereon, a copy of 
the Praecipe Indicating Portions of the Record to 
be Incorporated in the Transcript, in the above 
entitled matter ; 

That affiant duly deposited said envelope con- 
taining said copy in the United States Post Office 
at Phoenix, Arizona; that on said date she mailed. 
the original of said copy to the Clerk of the United 
States District Court, at Tucson, Arizona; that there 
is a regular service by mail between Phoenix, Ari- 
zona, and ‘l'ucson, Arizona, the points of origin and 
destination of said document so mailed. 

HELEN ERICKSON 


Subseribed and sworn to before me this 10th day 
of May, 1985. 
| Seal] FRANCES M. GARDNER 
Notary Public. 
My commission expires: April 5, 1938. [222] 
[Endorsed]: Filed May 11, 1935. [223] 
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fTitle of Court and Cause. ] 


ORDER EXTENDING TIME TO DOCKHT 
APPEAL 


PURSUANT to stipulation heretofore filed in 
this cause, | 
IT IS HEREBY ORDERED that the time for 
docketing the appeal in the above entitled and 
numbered cause be, and the same is hereby ex- 
tended to and including the 1st day of May, 1930. 
Done in open Court this 25th day of February, 
1935. 
ALBERT M. SAMES 
United States District Judge. 


[Endorsed]: Filed Feb. 25, 1935. [224] 


[Title of Court and Cause. ] 


ORDER EXTENDING TIME FOR 
DOCKETING APPEAL. 


IT IS HEREBY ORDERED that the time for 
docketing the appeal in the above entitled and 
numbered cause, be and the same is hereby extended 
to and including the 1st day of June, 1935. 

Done in open Court this 22nd day of April, 1939. 

ALBERT M. SAMES 
Judge of the United States 
District Court. 


[Endorsed]: Filed Apr. 22, 1935. [225] 
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CLERK’S CERTIFICATE TO TRANSCRIPT 
OF RECORD 


In the United States District Court for the District 
of Arizona 


United States of America, 
District of Arizona.—ss. 

I, J. Lee Baker, Clerk of the United States Dis- 
trict Court for the District of Arizona, do hereby 
certify that I am the custodian of the records, pa- 
pers and files of the said Court, including the rec- 
ords, papers and files in the case of Bascom Parker, 
Plaintiff, versus Hoval A. Smith and Cleve W. 
Van Dyke, Defendants, numbered L-202 Globe, on 
the docket of said Court. 

I further certify that the attached pages, num- 
bered 1 to 229, inclusive, contain a full, true and 
correct transcript of the proceedings of said cause 
and all the papers filed therein, together with the 
endorsements of filing thereon, called for and des- 
ignated in the praecipe filed in said cause and made 
a part of the transcript attached hereto, as the 
same appear from the originals of record and on 
filein my office as such Clerk, in the City of Tucson, 
State and District aforesaid. 

I further certify that the Clerk’s fee for pre- 
paring and certifying to this said transcript of 
record amounts to the sum of $35.00 and that said 
sum has been paid to me by counsel for the ap- 
-pellant. 
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Tt further certify that the original citation issued 
in the said cause is hereto attached and made a part 
of this record. 

WITNESS my hand and the Seal of the said 
Court this 27th day of May, 1935. 

[Seal] J. LEE BAKER, Clerk, 

United States District Court, 
District of Arizona. [226] 


[Title of Court and Cause. ] 
CITATION ON APPEAL. 


The President of the United States of America to 
Bascom Parker, GREETING: 

YOU ARE HEREBY CITED and admonished 
to be and appear in the United States Circuit Court 
of Appeals for the Ninth Circuit, at San Francisco, 
California, within thirty (380) days from and after 
the date of this citation, pursuant to an order allow- 
ing an appeal, duly made, entered and filed in the 
office of the above named District Court on the 22nd 
day of April, 1935, which said appeal is from the 
judgment of said District Court in the above num- 
bered and entitled case, made and entered on the 
22nd day of November, 1934, (motion for new trial 
having been filed and served upon the plaintiff on 
the 30th day of November, 1934, and denied by said 
Court on the 12th day of February, 1935), by which 
said judgment it is Ordered, Adjudged and Decreed 
that the plaintiff Bascom Parker do have and re- 
cover of the defendant Cleve W. Van Dyke the 
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principal sum of Hight Thousand and no/100 Dol- 
lars ($8,000.00), together with interest in accord- 
ance with the terms of the promissory notes set 
forth in plaintiff’s Second Amended Complaint 
herein, amounting in all, both principal and interest, 
at the date of said judgment to the sum of Highteen 
Thousand Seven Hundred and Sixty-seven and 
68/100 Dollars ($18,767.68); and that said prin- 
[227] cipal sum of Eight Thousand and no/100 
Dollars ($8,000.00) bear interest from the date of 
said judgment until paid at the rate of seven per 
cent per annum; and that the plaintiff Bascom Par- 
ker have and recover from the defendant Cleve W. 
Van Dyke the further sum of T'wo Thousand and 
no/100 Dollars ($2,000.00) attorneys’ fees in said 
action, together with the costs of said action, taxed 
at the sum of Two Hundred Nine and 55/100 Dol- 
lars ($209.55), to show cause, if any there be, why 
said judgment should not be reversed and set aside, 
and why speedy justice should not be done to the 
parties in that behalf. 

WITNESS, the Honorable Albert M. Sames, 
United States District Judge for the District of 
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Arizonayat Ducson, this day of April, 1935. 
[Seal] ALBERT M. SAMES, 
United States District Judge. 


SERVICE of Citation on Appeal is acknowledged 
this 22nd day of April, 19385. 
GEORGE R. DARNELL, 
SAMUEL L. PATTER, 
LAWRENCE V. ROBERTSON, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Apr. 22, 1935. [228] 


[Endorsed]: No. 7879. United States Cuireuit 
Court of Appeals for the Ninth Circuit. Cleve W. 
Van Dyke, Appellant vs. Bascom Parker, Appellee. 
Transcript of Record. Upon Appeal from the Dis- 
trict Court of the United States for the District of 
Arizona. 

Filed May 29, 1935. 

PAUL P. OPBRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


